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AGENT. 


§ 180. Fire.—Of Insurer or Insured in Mutual Company.— 
Where the agent employed by a mutual company filled up the 
answers to the application, this did not constitute him the 
agent of the insured, notwithstanding a provision in the by-laws 
made the soliciting agent, the agent of the insured. 

Columbia Ins, Co. vs. Cooper, 14 Wright, 331. 


Nassauer vs. Susquehanna Mut. Fire Ins. Co. 
Rep’d Jour’l, p. 913. Pa. 8. C. 


ASSIGNMENT. 


§ 181. Fire—TZo Secure a Loan not Illegal_—An assignment 
of a policy merely to secure a loan, is not one which is forbid- - 
den in the usual prohibition against assignments, since the in- 
terest of the insured is not divested, and where such assignment 
is made with the company’s consent, the re-assignment upon 
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payment of the loan without consent does not work a forfeiture, 
and the insured is entitled to recover. 

True vs. Manhattan Ins. Co. 

Rep’d Jour’l, p. 895. Cot. U. 8. C. C. 


ASSIGNMENT. 


§ 182. Lire.— Title in case of Absence of Insurable Interest.— 
One having no interest, as relative or creditor, in the preserva- 
tion of the life of an insured person can acquire no title, by as- 
signment or otherwise, and payment of premiums, to the sum 
payable on the death of the insured. If, in such case, the insur- 
ance company pays him the amount of the policy, the adminis- 
trator of the insured person may recover it in an action against 
him. A. insured her life, naming as beneficiary B., who had no 
insurable interest in A.’s life. B. paid all the assessments. 
Immediately after A.’s death, B. assigned said policy to C., who 
likewise had no insurable interest. C. was recognized by the 
company as the assignee, and he collected the sum insured from 
the company. In an action by the administrator of A. against 
C.: Held, That such a contract of insurance was not void, ab 
initio, nor against public policy, but that as to B. and C. it was 
void ; therefore, the plaintiff was entitled to recover said sum 
paid by the insurance company to C. 

Gilbert vs. Moose, 8 Out., 74; Wegman vs. Smith, Pa. S. C. 

Meily vs. Hershberger. 

Rep’d Jour’l, p, 888. Pa. 8. C. 


BENEVOLENT ASSOCIATION. 


§ 183. Lire.—Assignment when Invalid.—Where a certificate 
of membership in a benevolent association insures the benefici- 
ary’s life, and provides that no assignment of the certificate 
“shall be valid, unless approved by the secretary,” an assign- 
ment without such approval will be invalid. Query.—Whether 
such a certificate or policy in a benevolent association, incorpor- 
ated under the laws of Missouri, and which has for its object to 
give financial aid and benefit to the widows and heirs at law of 
deceased members, or to such uses and purposes as the member 
shall by last will appoint, is assignable. 


Harman vs. Lewis. 
Rep’d Jour’), p. 927. Mo. U.S.C. C. 
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FREIGHT. 


§ 184. Marine.—Liability of Carg» for in case of Sinking 
and Abandonment to Underwriter.—A boat loaded with coal was 
sunk in astorm. The insurers of the boat united with the in- 
surers of the cargo to raise it, after which it was taken to the 
port of destination and delivered by the former to the owner. 
Held, That where as here, payment of freight was a condition of 
delivery, the cargo becomes bound to the boat until by some de- 
fault on its part, or some event which puts an end to the voyage, 
it becomes impossible to fulfill the contract of affreightment. 
If it reaches the port of destination by any agency set in motion 
by the original carrier, the lien for freight remains. Held, That 
the abandonment of the cargo to the insurer did not release 
the carrier’s lien for freight, where there was no abandonment 
of the vessel. 

Hubbel vs. Ins. Co., 74 N. Y., 246. 

Hughes vs. Sun Mutual Ins. Co. 

Rep’d Jour’l, p. 929. N.Y. C. A 

INCUMBRANCE. 


§ 185. Fire.— Notice of Subsequent may be Required.—A pro- 
vision in the policy requiring the insured to give notice of a 
subsequent incumbrance reducing his interest below the amount 
insured, under penalty of forfeiture, is not against public policy. 


Nassauer vs. Susquehanna Mut. Fire Ins. Co. 
—§ 180 


MUTUAL COMPANY. 


§ 186. Fire.—When a Bj-law is not Binding on Insured:— 
The insured is not bound by a by-law of which he was ignorant, 
before he became a member, and he does not become a member 
until actually insured. 

Columbia Ins. Co. vs. Cooper, 14 Wright, 331. 


Nassauer vs. Susquehanna Mut. Fire Ins. Oo. 
—§ 180. 


PREMIUM NOTE. 

§187. Fire.—Right of Action by Receiver Of Foreign Mutual 
Corporation for Assessments.—Evidence of Representations of Agent 
when Inadmissable—Liability of Members in Foreign Mutual 
Company.—A mutual fire insurance company iucorporated under 
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the laws of Pennsylvania, is entitled to bring an action ina 
Maryland court, for the use of the receiver of such company, to 
recover from a Maryland policy-holder assessments upon his 
premium note, where the suit is not brought by such receiver in 
his official capacity. Although it is settled law, that a corpora- 
tion must dwell in the place of its creation, and cannot migrate 
to another sovereignty, yet it may do business in all places 
where its charter allows, and local laws do not forbid; and in 
the absence of such prohibition by local laws, may institute 
suits in the courts of States, other than those under whose laws 
it has been established. 


Canada Southern R. R. vs. Gebhard, 109 W.S., 527. 


By the decree of a court in Pennsylvaria, a receiver was 
appointed for a mutual fire insurance company, created under 
the laws of that State. The decree also declared the company 
to be dissolved, but at the same time it referred to the Act of 
Assembly under which it was passed. That act provided that 
when an insurance corporation is dissolved, the court decreeing 
such dissolution may appoint a receiver to take charge of its 
effects, and collect the debts and property due and belonging to 
it, “ with power to prosecute and defend suits in the name of the 
corporation or otherwise, and to do all other acts which might 
be done by such corporation, if in being, that are necessary for 
the final settlement of the unfinished business of the corpora- 
tion.” In an action in this State brought in the name of the 
corporation for the use of the receiver, it was Held, That the 
decree of dissolution was no bar to the action. Where the 
application expressly agrees that the company shall not be 
bound by any act or statement of an agent restricting its rights, 
oral evidence showing an agreement of the general agent that 
assessments should be limited otherwise than as stipulated in 
the premium note, is inadmissible. 


Thompson vs. Ins. Co., 104 U. S., 252; Ins. Co. vs. Mowry, 96 U.S., 
544. Distinguishing Ins. Co. vs. Eggleston, 96 U.S ., 572, and Ins. Co. vs. 
Woodworth, 83 Penn. St., 223. 


Schedules of the losses and expenses, and amount and adjust- 
ment of assessments required when made by a receiver con- 
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firmed by the court, and a levy ordered accordingly is conclusive 
upon the policy-holders. 


Hummel & Co.’s Appeal, 78 Pa., 320; Glenn vs. Williams, 60 Md,, 93. 
Distinguishing Herkimer County Mutual Ins. Co. vs. Fuller, 14 Barb., 
373 ; American Ins. Co. vs. Schmidt, 19 Iowa, 502; Planters’ Ins. Co. vs. 
Comfort, 50 Miss., 662; Pacific Mutual Ins. Co. vs. Guse, 49 Mo., 329. 


No subsequent revocation of license will affect the validity of 
a premium note already given. 


Lycoming Fire Ins. Co, vs. Langley. 


Rep’d Jour’l, p. 897. Mpe.C. A. 


: PROOFS OF LOSS. 


§ 188. Fire.—Suffciency of how Determined.— Harmless Omis- 
sion of Incumbrance through Mistake will not For/eit.—The suffi- 
ciency of proofs of loss by fire is to be determined by 
considering the information actually contained in them, to- 
gether with the circumstances attending their presentation and 
the conduct of the officers of the company in relation to the 
case. If the testimony elicits any circumstances from which a 
waiver by the company of the strict proof mentioned in the pol- 
icy may be inferred, the case should be left to the jury. An 
honest mistake on the part of the policy-holder in omitting to 
mention the existence of a lien upon the insured property, when 
such omission causes no injury to the insurer, will not work a 
forfeiture of the policy. 


Pa. F. Ins. Co. vs. Dougherty, 40 Leg. Int., 334; Beatty vs. Lycoming 
Ina. Co., 16 P. F. 8, & 


Thieroff vs. Universal F. Ins. Co. 


Rep’d Jour’l, p. 923. Pa. 8S. C. 


RISK. 


§ 189. Fire.—Tllegal Use, or Keeping or Storing in Violation 
of the Policy only Suspends Insurance—The premises insured 
were duly licensed when the insurance was effected, under the 
Massachusetts standard form of policy, which provided that 1t 
should be void if articles subject to legal restriction should be kept 
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in quantities or manner different from those allowed or prescribed 
by law. Held, That the policy was only suspended during the 
temporary use of the premises after the expiration of the license 
and before its renewal, but was revived upon such renewal. 


Lane vs. Maine Ins, Co., 12 Me., 44; Powers vs. Ocean Ins. Co., 19 
La., 28; Obermeyer vs. Globe Ins. Co., 43 Mo., 573; New England F. & 
M. Ins. Co. vs. Schettler, 38 Ill., 166; Mitchell vs. Lycoming Ins. Co., 51 
Pa. St., 402 ; Schmidt vs. Peoria Ins. Co., 41 Tl]., 295; Ins. Co. of North 
America vs. McDowell, 50 id., 120, 129. 


Hinckley vs. Germania F. Ins. Co. 


Rep’d Jour’l, p. 918. Mass. S J.C. 


TITLE. 


$199. Fire.—What is Sufficient Statement of in Proofs of 
Loss.—Where there is no provision calling for a detailed state- 
ment of title or interest in proofs of loss, a general statement of 
ownership is sufficient though another may have some interest. 


Fowler vs, Springfield Ins. Co. 


Hinckley vs. Germania F. Ins. Co. 
—§ 187. 


3191. Lire.—Of Evxvecutrix where Insured is not the Bene- 
ficiary.—The policy was procured by the insured, who paid the 
premiums, on his own life, payable to his daughter. The in- 
sured by will bequeathed $500 to the daughter on condition that 
she should assign her interest to his estate ; if not, the executrix 
was directed to claim the premiums paid from the daughter. 
Held, That the contract was solely between the company and 
the daughter, and the executrix was not entitled to recover the 
amount paid for premiums. 


Wilmaser vs. Continental Life Ins.' Co. 
Rep’d Jour’l, p. 891. Towa 8. 0. 


VALUATION. 


$192. Fime.—LEvidence of Agent's Consent to—Where the 
property was valued by the applicant for more than double the 
real value, it was not error to refuse the admission of evidence 
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that the agent consented to the valuation, and fixed the insur- 
ance accordingly. 


Nassauer vs. Susquehanna Mut. Fire Ins. Co. 


WATCHMAN. 


§ 193. Fire.—Evidence as to when Inadmissible.—Pleading.— 
The answer of the company was general, denying that the 
plaintiff had performed the conditions of the policy. Held, That 
evidence to show that a watchman had been kept as required by 
the policy was inadmissible under such general pleading. Such 
defense must be specially pleaded. 


Bittenger vs. Providence Washington Ins. Co 
Rep’d Jour’l, p. 893. Cou. U.8. 0. GO, 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 





SUPREME COURT OF PENNSYLVANIA. 





Error to the Common Pleas of Lebanon County. oe 
MEILY 
Us. 


HERSHBERGER, Apminisrraror.* 


One having no interest, as relative or creditor, in the preservation of the life 
of an insured person can acquire no title, by assignment or otherwise, 
and payment of premiums, to the sum payable on the death of the insured. 
If, in such case, the insurance company pays him the amount of the pol- 
icy, the administrator of the insured person may recover it in an action 
against him. 

A. insured her life, naming as beneficiary B., who had no insurable interest 
in A.’s life. B. paid all the assessments. Immediately after A.’s death, 
B. assigned said policy to C., who likewise had no insurable interest. C. 
was recognized by the company as the assignee, and he collected the sum 
insured from the company. In an action by the administrator of A. , 
against C.: 

Held, That such a contract of insurance was not void ab initio, nor against 
public policy, but that as to B. and C. it was void; therefore, the plaint- 
iff was entitled to recover said sum paid by the insurance company 
to C. 


Se, 


* Decision rendered, May 25, 1885. 
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Assumpsit, by Henry Hershberger, administrator of Emma Hersh- 
berger, deceased, against Charles H. Meiley, to recover the sum of 
$1,000, being the amount of a policy of insurance on the life of 
plaintiff's intestate received by the defendant. 

On the trial, before McPherson, J., the following facts appeared : 

On April 13th, 1872, Emma Hershberger made application to the 
U. B. Mutual Aid Society of Pennsylvania, for membership. On 
May 3d, 1872, her application was granted ; and on May 6th, 1872, 
a policy of insurance for $1,000 payable at her death in favor of Dr. 
§. S. Meily was issued to her by said society. Dr. Meily was not 
related to Emma Hershberger, and had no insurable interest in her 
life. He paid all the dues and assessments, after her admission to 
membership, until the time of her death, which occurred on August 
13th, 1877. The next day he assigned his interest in said policy, for 
full value, to Charles H. Meily, to whom subsequently the said so- 
ciety paid the sum of $989, as assignee of beneficiary. 

The personal representatives of Emma Hershberger thereupon 
brought this action against the said Charles H. Meiley to recover the 
amount received by him upon said policy of insurance. 

The defendant requested the judge to charge :— 


(1.) That the plaintiff’s evidence and declaration disclose the fact 
that the contract made between Emma Hershberger, plaintifi’s in- 
testate, Dr. S. S. Meiley, and the U. B. Mutual Aid Society, was 
against public policy, and therefore void, ab initio, the plaintiff can- 
not recover. Refused. ; 


(2.) The first and other annual payments and all assessments paid 
to the U. B. Mutual Aid Society during the life of Emma Hersh- 
berger, and the payment of the money after death to Charles H. 
Meiley, defendant in this case, were all paid in pursuance of said 
contract, which was void because against public policy, and therefore 
plaintiff cannot recover. Refused. 


(3.) The said contract being void at its inception, continued so 
until its final consummation by the payment of the money after the 
death of the said Emma Hershberger by said U. B. Mutual Aid So- 
ciety, and plaintiff cannot recover. Refused. 

Verdict for plaintiff for $1,385.07 and judgment thereon. Where- 
upon defendant took this writ assigning for error, inter alia, the 
refusal of the court to affirm the above points submitted. 
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Frank E. Mery and Wiu1am M. Derr, for Plaintiff vn Error. 


This is a wagering policy. Gilbert vs. Moose’s Administrators, 13 
Weekly Notes, 489 ; 8 Out., 74. 


If, therefore, a policy taken out on the life of a person by one not 
having an insurable interest therein, is a wager contract, and against 
public policy, it is void in whole, and no recovery can be had upon 
it. Clippinger vs. Hepbaugh, 5 W. & S., 315; Hatzfield vs. Gulden, 
7 Watts, 152. 


Basster Boyer, fur Defendant in Error. 


The question at issue, is not whether an executed contract can be 
reformed, but whether a void contract can be attacked. 


Tue Court. 

This case is upon all fours with Wegman vs. Smith, recently de- 
cided in the Eastern District and not yet reported. It was con- 
tended on the trial below, however, and urged here that the con- 
tract of insurance was void, ab initio ; that it was against public 
policy, and the plaintiff therefore could not recover. The defend- 
ant’s first point asked the court so to instruct the jury. 

We do not regard it in this light. The policy was taken out by 
Emma Hershberger on her own life. This she had a right to do. 
The loss was made payable to Dr. 8. S. Meiley with a provision that 
he should pay all other dues and assessments. He was not a rela- 
tive of the insured, was not a creditor, and had no insurable inter- 
est in the life of Emma Hershberger. It was a mere wagering 
transaction on his part, and comes directly within the ruling of Gil- 
bert vs. Moose (13 Weekly Notes, 489; 8 Out., 74), and the latter 


cases upon the same subject. 


Judgment affirmed. 
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SUPREME COURT OF IOWA. 


Appeal from Scott Circuit Court. 





WILMASER, Execurrrx, 
Us. 


CONTINENTAL LIFE INS. CO.* 


The policy was procured by the insured, who paid the premiums, on his own 
life, payable to his daughter. The insured by will bequeathed $500 to the 
daughter on condition that she should assign her interest to his estate; if 
not, the executrix was directed to claim the premiums paid from the 
daughter. 


Held, That the contract was solely between the company and the daughter, 
and the executrix was not entitled to recover the amount paid for premiums. 


Plaintiff brought this action to recover certain premiums paid to 
defendant by plaintiff's testate on a life insurance policy. The cir- 
cuit court sustained a demurrer to the petition, and plaintiff, declin- 
ing to amend, judgment was entered dismissing the cause, from 
which she appeals. 


Frep. Hernz, for Appellant. 
Tuurston & Hutt, fur Appellee. 
Reep, J. 

It is alleged in the petition that in 1870 the defendant issued to 
the decedant, Francis S. Wilmaser, a policy of insurance on his life, 
by which it agreed, in consideration of the payment by him of cer- 
tain premiums during his lifetime, to pay to his daughter, Clara M. 
Wilmaser, the sum of $1,300 after his death, and that during his life- 


* Opinion filed, June &, 1885. 
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time he paid to defendant the sum of $425.13 as premiums on said 
policy; and that before his death he made a will, which has been 
admitted to probate, by which he devised to said Clara M. the sum 
of $500, on condition that she would assign to his estate all her 
right and interest under said insurance policy, which also contained 
@ provision which directs his executrix, in case said Clara M. shall 
decline to make such assignment, to assert a claim against defend- 
and for the amount of the premiums paid by him on the policy. It 
is also alleged that the executrix has tendered to said Clara M. the 
amount of said devise, and requested her to assign the policy, but 
that she had declined to make such assignment, and the prayer is 
for judgment for the amount of the premiums paid by the testate on 
the policy. 

We entertain no doubts as to the correctness of the ruling of the 
circuit court on the demurrer. The policy constituted a contract 
between the insured and the defendant, by the terms of which de- 
fendant was bound, on the payment by him of the premiums, to pay 
the stipulated sum to the beneficiary at his death. One of defend- 
ant’s undertakings by the policy was to pay the stipulated sum. 
Another was to pay it to the beneficiary named. The promise to 
pay the amount of the policy to Clara M. Wilmaser is as certainly a 
part of its undertaking as is the promise to pay the sum named, and 
it clearly is a material part of it. The will of the insured cannot have 
the effect to alter the contract in any of its material parts, for the 
undertakings of one of the parties to an agreement cannot be changed 
without his consent by any act of the other. 

When the death of the insured occurred, the conditions precedent 
to defendant’s liability to the assured had all happened. From that 
moment she had a valid claim upon it, by the terms of the policy, 
for the amount of money which it had covenanted to pay her, and 
its liability in that regard was in no manner affected by the will. 


Affirmed. 
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UNITED STATES CIRCUIT COURT OF COLORADO. 


BITTENGER 
US. 


PROVIDENCE WASHINGTON INS. CO.* 


The answer of the company was general, denying that the plaintiff had per- 
formed the conditions of the policy. 

Held, That evidence to show that a watchman had not been kept as required 
hy the policy was inadmissible under such general pleading. Such de- 
fense must be specially pleaded. 


Sam. P. Ross, for Plaintiff. 
Parrerson & Tuomas, for Defendant. 


Hattert, J. (Orally.) 
Mr. Geo. W. Bittinger brought an action against the Providence 
Washington Insurance Company on a policy of insurance. He al- 


leged, in general terms, that he fulfilled the conditions of the policy;. 


I believe, set out the policy also. The defendant answered, in the 
like general terms, that he did not observe the conditions of the 
policy. “ Defendant, further answering, denies that on the first day 
of November, 1883, or at any other time, said Atkinson gave notice 
of proof of loss, as provided in said policy, and denies that said At- 
kinson performed all and singular the conditions of said policy on 
his part to be performed.” 

At the trial, the defendant contended that upon this state of the 
pleadings the plaintiff was bound to prove affirmatively that he had 


* Decision rendered, August 3, 1885. 
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fulfilled and executed all the terms of the policy, and if that was not 
true, that the defendant was at liberty to offer evidence to the point 
that some of the conditions had not been fulfilled, as that the prop- 
erty was allowed to remain vacant and unoccupied for some time, 
and that it was not kept in operation, the property being a mill and 
furnace and the like; that no watchman was kept on the premises, as 
required by the terms of the policy, and, perhaps, some other 
things of the same character. This evidence was excluded, on the 
ground that such defense must be pleaded specially. The question 
has been argued on motion for new trial, and I see no reason to 
reverse the ruling which was made at the trial. It is laid down in 
the beoks that it is not necessary to set forth in the complaint a con- 
dition subsequent, and that a defendant relying upon it must plead 
it. This is true under systems of pleading which admit of more 
general defenses than ours. Under the code of this State, it is pro- 
vided that the answer shall be special. No doubt is entertained 
that this requires a specific denial to each allegation in the com- 
plaint, and if it be said that the plaintiff has declared only generally, 
there is some doubt upon that, inasmuch as he has set forth the 
policy in his complaint; if the defendant accepted that method of 
declaring, he was still bound to plead his defense specially. In sec- 
tion 586, May on Insurance, the rule is so laid down. I think there 
can be no doubt as to its correctness. It would be extraordinary if 
a plaintiff coming into court with one of these policies of insurance, 
should be bound to have witnesses to every thing that is set down 
in the policy, to prove everything which may be set up as a defense. 
I say that would be most remarkable, and nobody would have 
greater reason to complain of it than the insurance company itself, 
because, if plaintiff should be fortified in all points with an extraor- 
dinary number of witnesses, the cost would be very great. 

The rule is, that in respect to all such matters the insurance com- 
pany must plead its defense specially, in order that if may put the 
matter in is.ue. 


The motion for new trial will be denied, and judgment on the 
verdict. 
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UNITED STATES CIRCUIT COURT OF COLORADO. 


TRUE 
Us. 
MANHATTAN FIRE INS. CO.* 


An assignment of a policy merely to secure a loan, is not one which is for- 
bidden in the usual prohibition against assignments, since the interest of 
the insured is not divested, and where such assignment is made with the 
company’s consent, the re-assignment upon payment of the loan without 
consent does not work a forfeiture, and the insured is entitled to recover. 


RULING ON DEMURRER. 


Hatuett, J. (Orally). 

True against the Manhattan Fire Ins. Co., isan action upon a 
policy of insurance. It is averred that the Manhattan Company 
issued to the plaintiff a policy upon certain property in Poncha 
Springs, and thereafter and before the loss occurred, the same prop- 
erty was reinsured in the Pheonix Co. The defendants answered 
separately, denying the matters alleged in the complaint, and then 
setting up a separate defense, that after the policy was made, and 
before the loss, plaintiff assigned and transferred his policy to his 
brother, whose christian name is to the defendant unknown, which 
assignment was sanctioned and assented to by the Manhattan Com- 
pany and that the brother remained the owner of the policy until 
after loss occurred. To that the plaintiff replied that the assignment 
of the policy was to secure a loan made by his brother to him, which 
was then secured upon the property insured in and by said policy, 
and that before the institution of the suit, the plaintiff paid off and 


* Decision rendered, August 6, 1885. 
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discharged the loan which he had theretofore obtained, and as collat- 
eral to secure the payment for which he had transferred said policy 
to said H. A. True. Thereupon the said H. A. True reconveyed and 
made over the said policy, and all rights to recover any sum that 
might be due and payable therefor. There is a demurrer to this 
replication. 

An assignment of a policy as a security of a loan of money is not 
one which is forbidden by the usual provision in policies to the effect 
that if any assignment be made without the written consent of the 
company it shall work a forfeiture of the policy, that clause is held to 
relate only to such assignments as divest the assignor of all interest 
in the policy and in the property. If he make sale of the property 
and thereupon assign the policy to the purchaser, without the con- 
sent of the company, it will avoid his policy. But any transfer which 
does not have the effect of divesting him of all interest in the prop- 
erty, if, notwithstanding the transfer, he still retains an insurable in- 
terest in the property, it does not have that effect. The reason is, the 
company is only entitled to know when the property passes into the 
hands of another, so that the risk may depend upon the other, in- 
stead of the person to whom the policy was issued. To borrow 
money upon the premises does not have that effect. In some policies 
there are clauses forbidding the incumbering of the property. Per- 
haps in such a case, the incumbrance would avoid the policy; but that 
is not the question here, because it is not alleged in the answer that 
tne plaintiff incumbered the property, but only that he assigned his 
policy; so that the question is upon the answer and upon the repli- 
cation to the answer, whether the assignment, being made as security 
for a loan, that will operate to discharge the company, and upon that 
it must be said that it will not have that effect. Upon paying off the 
loan, the right in the plaintiff to the policy was regained, became 
complete again; and I think this would be true whether there had 
been any express assignment or re-assignment by H. A. True or not. 

This position is supported by authorities cited in May on Insur- 
ance, at section 379. 

The demurrers to the replications wil! be overruled. 





1885. ] Lycoming Fire Ins. Co. vs. Langley. 


COURT OF APPEALS OF MARYLAND. 


Apri, Term, 1884. 


Appeal from the Court of Common Pleas. 


LYCOMING FIRE INS. CO., use or 
J. ARTLEY BEEBER, Recerver, 


Us. 
JAMES L. LANGLEY.* 


A fire insurance company incorporated under the laws of Pennsylvania, is 
entitled to bring an action in a Maryland court, for the use of the receiver 
of such company, to recover from a Maryland policy-holder assessments 
upon his premium note, where the suit is not brought by such receiver in 
his official capacity. 

Although it is settled law, that a corporation must dwell in the place of its 
creation, and cannot migrate to another sovereignty, yet it may do busi- 
ness in all places where its charter allows, and local laws do not forbid; 
and in the absence of such prohibition by local laws, may institute suits 
in the courts of States, other than those under whose laws it has been 
established. 

y the decree of a court in Pennsylvania, a receiver was appointed for a fire 

insurance company, created under the laws of that State. The decree also 
declared the company to be dissolved, but at the same time it referred to 
the Act of Assembly under which it was passed. That act provided that 
when an insurance corporation is dissolved, the court decreeing such dis- 
solution may appoint a receiver to take charge of its effects, and collect 
the debts and property due and belonging to it, ‘‘ with power to prosecute 
and defend suits in the name of the corporation, or otherwise, and to do 
all other acts which might be done by such corporation, if in being, that 
are necessary for the final settlement of the unfinished business of the cor- 
poration.” In an action in this State brought in the name of the corpra- 
tion for the use of the receiver, it was Held: 

That the decree of dissolution was no bar to the action. 


snubs ienitaa east 
* From 62d Marylaud reports, 
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Suit was brought by an insurance company to recover assessments upon a 
premium note executed by the defendant on the 24th of February, 1880. 
The note was as follows: ‘ ($567). For value received in policy No. 513, 
(risk commencing the Ist day of March, 1880), issued by the Lycoming 
Fire Insurance Company, I promise to pay to said company, or their 
treasurer for the time being, the sum of five hundred and sixty-seven 
dollars, in such portions, and at such time or times as the directors of said 
company may, agreeably to their act of incorporation, require.” The act 
of incorporation provided, that all persons insuring with the corporation 
thereby became members thereof, during the period they remained so 
insured, and every such member, before he received his policy, should 
deposit his promissory note for such sum as should be determined by the 
directors, and a part, not exceeding ten per cent of such note, should be 
immediately paid, ‘and the remainder of said deposit note shall be paya- 
ble in part or the whole at any time when the directors shall deem the 
same requisite for the payment of losses by fire, and such incidental 
expenses as shall be necessary for the transaction of the business of said 
corporation, and at the expiration of the time of insurance, the said note 
or such part of the same as shall remain unpaid after deducting all losses and 
expenses during said term, shall be relinquished and given up to the maker 
thereof.” And in the defendant’s written application for membership and 
insurance of his property, bearing the same date as the premium note, and 
immediately above his signature, and so printed as to attract notice, was 
the following covenant or agreement: ‘And the undersigned applicant 
for the proposed insurance, hereby covenants and agrees to accept the 
policy of the said L. F. I. Co., in accordance with its charter and by-laws. 
And it is expressly understood and agreed that the said company will not 
be bound by any act or statement made to or by the agent, restricting its 
rights or varying its written or printed contract, unless inserted in this 
application in writing.” Held: 


That oral evidence was inadmissible on the part of the defendant to show 
that at the time the insurance was effected, the general agent of the com- 
pany represented to the defendant that he had made special arrangements 
with the company, whereby the defendant would be liable to be assessed 
on his premium note to the amount of five per centum thereof, and no 
more during any one year that the contract of insurance was in force, and 
that the first assessment of tive per cent would not be made until the Ist 
of March, 1881, and that the defendant gave his note upon the faith of 
this representation. 


After his appointment by the court, on the &th of October, 1881, the receiver 
in discharge of his duties made out several statements or schedules, show- 
ing first, the total indebtedness of the company; second, all the premium 
notes held by it, and the amounts expiring during each and every month 
since the date of the last assessment made by the company on the 14th of 
May, 1880; third, the amount of losses and expenses for each month from 
that date to the appointment of the receiver; and fourth, a statement of 
the percentage of assessment each class of notes expiring as aforesaid was 
liable for, and the aggregate amount to be collected thereon. He then 
filed a petition to the court presenting these statements and praying for a 
decree directing him to levy such an assessment upon the makers of the 
notes, liable to assessment, as would be necessary to pay the debts of the 
corporation and the costs and expenses attendant upon winding up its 
affairs. Afterwards the court, on the 12th of November, 1881, passed a 
decree reciting that the court after full examination of the petition, sched- 
ules and other evidence submitted, and upon due consideration after hear- 
ing had, found the facts set forth in the petition and schedules to be true, 
and then proceeded to specify in detail the exact percentage the receiver 
should levy upon each class of notes expiring during each month from 
July, 1880, to September, 1881, inclusive, and the sum of twenty per cent 
on all notes in force on the 8th of October, 1881. Held: 


Ist. That in thus prescribing the precise percentage of assessment, as well as 
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in other respects, this decree was an adjudication by a court of competent 
authority determining conclusively not only the amount of losses and 
expenses upon which the assessment was founded, but what notes should 
be assessed, and the exact percentage to which each class of them should 
be subjected. 

2d. That the policy-holders or members were bound by this adjudication, 
in suits like the present. 


3d. That a supposed error or irregularity in making the assessment could 
not be availed of by the defendant, a member of the corporation, in this 
suit. 

The company, which had previously conducted its business in this State, 
sent to the insurance commissioner of this State in the usual course their 
statement for the year 1879, in order to continue business for the year 
1880. This statement was sent, as required, within sixty days from the 
Ist of January, 1880. It was examined and laid aside for consultation. 
A demand was then made that the company should submit to a personal 
examination of its affairs, and to suit the convenience of the commissioner, 
the examination was not to be made until May, 1880. The statement was 
accepted by the commissioner upon that condition, and he issued his cer- 
tificate under that condition. The certificate, though it bore date on the 
Ist of January, 1880, was not in fact issued until the 23d of April follow- 
ing. No examination was ever made because when the commissioner 
subsequently wrote to the company fixing a date therefor, they notified him 
that an examination would be unnecessary as they had withdrawn their 
agent from Maryland, and their license was then revoked. The certificate 
thus issued and dated the Ist of January, 1880, was to be operative until 
revoked. Held: 

1st. That in all this there was no violation of any of the requirements of the 
Maryland Insurance Act of 1878, ch. 106. 

2d. That there having been .no revocation of the company’s license or 
permission to do business in this State up to the 24th of February, 1880, 
when the defendant effected his insurance and gave his premium note, no 
subsequent revocation of the license could have the effect of rendering a 
contract which was then valid and subsisting, inoperative and void. 


The case is stated in the opinion of the court. 


The first eleven exceptions are unnecessary to be stated. 

Twelfth Exception.—At the close of the testimony the plaintiff 
offered the three following prayers, the first of which the court, 
(Brown, J.) granted, but rejected the second and third :— 


1. That the two certificates signed by Jesse K. Hines, insurance 
commissioner, dated January Ist, 1879, and January Ist, 1880, in 
connection with the evidence of the witness Jackson (it believed 
by the jury), show a sufficient compliance with the provisions of the 
Maryland statutes, to authorize it to make the contract of insurance 
mentioned in the premium note sued on in this case. 

2. 1st. That the execution by the defendant of the premium note 
sued on in this case, and of the application for insurance offered in 
evidence by the plaintiff are admitted. 2d. That no competent 
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evidence has been offered to vary the contract between the plaintiff 
and the defendant, contained in said premium note. 3d. That no 
competent evidence has been offered of any such fraudulent repre- 
sentations made by the plaintiff or its agent, to the defendant, as 
are sufficient to invalidate the said contract. 4th. That the said 
premium note was by its terms in force on the 15th of May, 1880, 
and the 8th of October, 1881, and was liable to assessment by the 
plaintiff, and the assessment made by the Board of Directors of the 
plaintiff of twelve and a half per cent on premium notes, in force on 
the 15th of May, 1880, was a legal assessment, and included the 
premium note sued on in this case, and the assessment on said note 
of twenty per cent, made by the receiver, testified to by him as 
having been made under the order of court offered in evidence, was 
a legal assessment. And, therefore, if the jury shall find that the 
copies of the “ Muncy Luminary,” offered in evidence, were published 
in the County of Lycoming on the dates appearing on the face of 
said newspapers, and that thereafter, in the spring of 1882, the 
notice offered in evidence and signed by J. H. Gable, was by the 
direction of the receiver, mailed to the defendant at his place of 
business in Baltimore City, then the plaintiff is entitled to recover a 
sum equal to thirty-two and a half per cent on the premium note of 
defendant offered in evidence. 


3. That all that part of the deposition of the witness Selby, from 
the eighteenth question to the end of the deposition, having been 
read subject to exception, be excluded from the consideration of the 
jury, the answers of the witness to the interrogatories-in-chief, from 
nineteen to twenty-four, inclusive, and the answers to the second, 
third, and fourth cross-interrogatories. 

The defendant offered thirteen prayers, the sixth and eleventh of 
which the court granted; the others were rejected. The insertion 
ot the rejected prayers is unnecessary; and the sixth and eleventh 
are contained in the opinion of this court. 

The plaintiff excepted, and took this appeal, the verdict and judg- 
ment having been rendered for the defendant. 


The cause was argued before Mixer, Yetiorr, Rosryson, Rircute, 
and Bryan, J. 


James H. Gastes, and Bernarp Carter, for the Appellant. 
womas Mackenzig, Jr., and Joun V. L. Fixptay, for the Appellee. 
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Miter. J. 

The appellant was incorporated under the laws of Pennsylvania as 
a mutual fire insurance company. After doing business with suc- 
cess for many years, it met with heavy losses and the corporation 
was dissolved in October, 1881, by a decree of Court of Common 
Pleas of Lycoming County, and J. Artley Beeber, was appointed 
receiver of its estate and effects, with power “to collect the debts 
and property due and belonging to it, and under the direction of the 
court to do all matters and things pertaining to his said office, and 
in accordance with the Act of Assembly in such case made and pro- 
vided.” In May, 1883, this suit was brought in the name of the 
corporation for the use of the receiver against the appellee, a Mary- 
land policy-holder, to recover certain assessments upon his premium 
note. The trial resulted in a verdict and judgment for the defend- 
ant and the plaintiff has appealed. By this appeal and the excep- 
tions taken at the trial, three principal questions are presented. 


1st. Has the company the right to bring this action in a Maryland 
court ? 


2d. Was the note of the defendant rendered void by reason of 
the representations made to him by Selby, the agent of the com- 
pany, at the time it was given and the insurance of his property 
effected, as stated in the defendant’s sixth prayer ? 


3d. Can the recovery be defeated on account of the mode in 
which the assessments were made, as stated in the defendant’s 
eleventh prayer ? 


First. This is not a case where the action is brought by a 
receiver in his official capacity, and hence it does not fall within the 
general rule that such an officer has no extra-territorial jurisdiction, 
and cannot go into a foreign State or jurisdiction, and there institute 
a suit for the recovery of demands tue the person or estate subject 
to his receivership. The generally accepted doctrine in this country 
is, that his functions and powers for the purpose of litigation, are 
limited to the courts of the State within which he is appointed, and 
the principles of comity between nations and States which recognize 
the judicial decisions of one tribunal as conclusive in another, do 
not apply in such a case, and will not warrant a receiver in bringing 
an action in a foreign court or jurisdiction. Booth vs. Clark, 17 
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Howard, 322; High on Receivers, sec., 239. But here the plaintiff 
in the action is the corporation, aad the suit is brought in its name. 
It has long been settled law that though a corporation must dwell in 
the place of its creation, and cannot migrate to another sovereignty, 
yet it may do business in all places where its charter allows, and 
local laws do not forbid, and in the absence of such prohibition by 
local laws, may institute suits in the courts of States other than those 
under whose laws it has been established. Angell & Ames on Cor- 
porations, secs., 372, 373. But it is said the decree of the Pennsyl- 
vania court appointing the receiver also dissolved the corporation, 
and therefore no suit in its name can be maintained, and if the effect 
of that decree and the law of Pennsylvania under which it was 
passed, was to work an absolute and total dissolution of the corpo- 
ration, the argument would be unanswerable. But has such a disso- 
lution been effected? It is true the decree declares the company to 
be dissolved, but at the same time it refers to the “Act of Assem- 
bly,” under which it was passed, and by reference to that act we 
find it provided, that when an insurance corporation is dissolved, the 
court, decreeing such dissolution, may appoint a receiver to take 
charge of its effects and collect the debts and property due and 
belonging to it “with power to prosecute and defend suits in the 
name of the corporation or otherwise, and to do all other acts which 
might be done by such corporation, if in being, that are necessary 
for the final settlement of the unfinished business of the corpora- 
tion.” Purdon’s Annual Digest (1873-78), page 2,026, sec. 54. 
Similar provisions are almost invariably introduced into statutes, 
providing for the dissolution by judicial decrees of corporations of 
this character; and this is done in order to avoid the unjust opera- 
tion upon the rights of both creditors and stockholders, of the 
harsh rule of the common law as to the effect of dissolution upon 
the property and debts of such corporations. The object and effect 
of such provisions, are to continue the corporation in existence for 
the special and limited purpose of collecting its assets, preparatory 
to the payment of its debts and distribution of the surplus, if any, 
to the stockholders, and to this end, suits are allowed to be brought 
“in the name of the corporation,” in the same manner as if no decree 
of dissolution had been passed. Why should not such a law, 
upon principles of comity, be recognized in other jurisdictions, as 
well as the original law creating the corporation? In both cases, the 
foreign law authorizes suits to be brought in the name of the cor- 
portion, and we see no good reason why the courts of other States 
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should sustain an action in the one case, and deny it in the other. 
No decision has been referred to in which the question has been 
directly adjudicated, but the doctrine announced by the supreme 
court in the recent case of The Canada Southern Railroad Co. vs. 
Gebhard, 109 U. S., 527, would seem to be all thatis needed in the 
way of authority upon the subject. In that case, the court after 
stating the general rule that a corporation must dwell in the place 
of its creation, and cannot migrate to another jurisdiction, though 
it may do business in all places where its charter allows, and the 
local laws do not forbid, proceeds thus: ‘ But wherever it goes 
for business it carries its charter, as that is the the law of its 
existence, and the charter is the same abroad that it is at home. 
Whatever disabilities are placed upon the corporation at home it 
retains abroad, and whatever legislative control it is subjected to 
at home must be recognized and submitted to by those who deal 
with it elsewhere. A corporation of one country may be excluded 
from business in another country, but if admitted, it must, in the 
absence of legislation equivalent to making it a corporation of the 
latter country, be taken both by the government and those who deal 
with it, as a creature of the law of its own country, and subject to 
all the legislative control and direction that may be properly exer- 
cised over it at the place of its creation.” There is no statute in this 
State forbidding the bringing of such suits in our courts, and we 
have no difficulty in sustaining this action. 


Second. By granting the defendant’s sixth prayer, the court 
instructed the jury that if they find from the evidence that Joseph 
Selby, Jr., was the general agent of the plaintiff, and that at the 
time the insurance was effected for which the defendant gave his 
premium note, he, the said Selby, represented to the defendant that 
he had made special arrangements with the company, whereby 
the defendant would be liable to be assessed on his said note to the 
amount of five per centum thereof, and no more during any one 
year that the contract of insurance was in force, and that the first 
assessment of five per cent would not be made until the Ist of 
March, 1881, and that the defendant gave his note on the faith of 
this representation, then the plaintiff is not entitled to recover. The 
oral testimony which the court below allowed to go to the jury showed 
that such representations were in fact made by Selby to the defend- 
ant, as well as to all the other Maryland policy-holders, before, or 
at the time their insurances were effected. But this testimony 
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was taken subject to exception, and the plaintiff by a special 
prayer asked the court to exclude it from the consideration of the 
jury, so that the real question presented, is, was such testimony 
admissible in face of the terms of the written contract between 
the parties evidenced by the defendant's premium note and appli- 
cation for insurance, or was the company bound by such represen- 
tations, assuming them to have been made by their agent? The 
premium note, which was executed by the defendant on the 24th 
of February, 1880, is as follows: “ ($567). For value received in 
policy No. 513 (risk commencing the Ist day of March, 1880, issued 
by the Lycoming Fire Insurance Company), I promise to pay to said 
company or their treasurer for the time being, the sum of five hun- 
dred and sixty-seven dollars, in such portions and at such time or 
times as the directors of said coinpany may agreeably to their act 
of incorporation require. The act of incorporation provides that all 
persons insuring with the corporation thereby become members 
thereof during the period they remain so insured, and every such 
member, before he receives his policy, shall deposit his promissory 
note for such sum as shall be determined by the directors, and a 
part, not exceeding ten per cent of such note shall be immediately 
paid, “and the remainder of said deposit note shall be payable in 
part or the whole at any time when the directors shall deem the 
same requisite for the payment of losses by fire, and such incidental 
expenses as shall be necessary for the transaction of the business of 
said corporation, and at the expiration of time of insurance, the 
said note or such part of the same as shall remain unpaid after 
deducting all losses and expenses during said term, shall be relin- 
quished and given up to the maker thereof.” And in the defend- 
ant’s written application for membership and insurance of his prop- 
erty to the amount of $8,385, bearing the same date as the premium 
note, and immediately above his signature, and so printed as to 
attract notice, is the followmg covenant or agreement: “And the 
undersigned, applicant for the proposed insurance, hereby covenants 
and agrees to accept the policy of the said Lycoming Fire Insur- 
ance Company, in accordance with and subject to its charter and 
by-laws. And it is expressly understood and agreed, that the said 
company will not be bound by any act or statement made to or by 
the agent, restricting its rights or varying its written or printed con- 
tract, unless inserted in this application in writing.” 

Now treating the representations made by Selby as amounting to. 
a parol agreement between him, as the agent of the company, and 
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the defendant, it is manifest they are in direct conflict with the 
cotemporaneous or subsequent written contract contained in and 
evidenced by the premium note, which must in a court of law be 
taken as expressing the final agreement of the parties, and as merg- 
ing al: previous verbal stipulations. An arrangement to the effect 
that the defendant should be assessed to the amount of five per cent 
of the note and no more during any one year, is utterly at variance 
with the promise and obligation to pay the whole or any part of it 
whenever the directors of the company should deem the same requi- 
site for the payment of losses and expenses. The admission-of such 
evidence so evidently infringes the salutary rule that the written 
contract must prevail over previous verbal arrangements, that it is 
scarcely necessary to refer to authorities upon the subject. The 
case, however, of Thompson vs. Insurance Co., 104 U. S., 252, is 
directly in point. In that case the assured gave his note payable at 
nine months, for value received,'in premium on his policy, “ which 
policy is to be void in case this note is not paid at maturity, accord- 
ing to contract in said policy.” The note was not paid at maturity, 
and in order to get rid of the forfeiture relied on by the defendant 
company, the plaintiff set up a parol agreement of the defendant 
made on receiving the note, that the policy should not become void 
on the non-payment of the note alone, at maturity, but was to 
become void at the instance and election of the defendant, which 
election had never been made. But the court held that as this sup- 
posed agreement was in direct contradiction to the express terms of 
the policy and the note itself, it cannot affect them, but is itself void, 
and said: “An insurance company may waive a forfeiture or may 
agree not to enforce a forfeiture; but a parol agreement made at the 
time of issuing a policy, contradicting the terms of the policy itself, 
like any other parol agreement inconsistent with a written instru- 
ment made contemporary therewith, is void, and cannot be set up 
to contradict the writing. So, in this case, a parol agreement sup- 
posed to be made at the time of giving and accepting the premium 
note cannot, be set up to contradict the express terms of the note 
itself, and of the policy under which it was taken.” 

But it is said the defendant was induced to enter into the contract 
by these representations thus made to him by this general agent, 
and that the company is therefore bound by them. The authority 
mainly relied on in support of this position is, Lycoming F. I. Co. 
vs. Woodworth, 83 Penn. St., 223, where this same company was 
the plaintiff, and where the suit was also for an assessment upon & 
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premium note. But in that case, the evidence was to the effect that 
when the defendant applied for his policy, he was told by the agent 
that the company was purely mutual, and issued no stock policies on 
a cash basis, that it did business only in Pennsylvania, and never 
took large risks in large cities, all of which statements were untrue 
at the time they were made. In. other words, the representations 
upon which the defendant relied were false statements in regard to 
matters of fact—to a present or past state of things—and not, as in 
the present case, mere promises or assurances as to what the com- 
pany would do in the ‘future with respect to rights to be acquired 
under a contract not executed at the time they were given or made. 
This distinction is very clearly stated by the supreme court in In- 
surance Co. vs. Mowry, 96 U. S., 544. In that case, the policy de- 
clared that it was made and accepted upon the express condition 
that if the amount of any annual premium was not fully paid on 
the day and in the manner provided therein, the policy should be 
“null and void and wholly forfeited,” and it further declared that 
no agent of the company, except the president and secretary, could 
waive such forfeiture, or alter that or any other condition of the pol- 
icy. In order to overcome the etfect of a failure to pay a premium 
when it matured, the plaintiff sought to show that the agent who in- 
duced him to apply for the policy, told him the company would no- 
tify him in season to pay them, and that he need give himself no 
uneasiness on that subject, that no such notification was given be- 
fore the maturity of the premium in question, and for that reason 
he did not pay it at the time required. But the court not only held 
that all previous verbal arrangements were merged in the written 
agreement, and that the entire engagement of the parties, must be 
conclusively presumed to be there stated, but also decided that the 
previous representations of the agent, could in no respect operate 
as an estoppel against the company. ‘ The doctrine of estoppel,” 
say the court, “is applied with respect to representations of a party, 
to prevent their operating as a fraud upon one who has been led to 
rely upon them. They would have that effect, if a party, who by his 
statements as to matters of fact, or as to his intended abandonment 
of existing rights, had designedly induced another to change his 
conduct or alter his condition in reliance upon them, could be per- 
mitted to deny the truth of his statements, or enforce his rights 
against his declared intention of abandonment. But the doctrine 
has no place for application when the statement relates to rights 
depending upon contracts yet to be made, to which the person com- 
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plaining is to be a party. He has it in his power in such cases to 
guard in advance against any consequences of a subsequent change 
of intention and conduct by the person with whom he is dealing. 
For compliance with arrangements respecting future transactions, 
parties must provide by stipulations in their agreements when re- 
duced to writing.” 

But apart from these authorities, how is it possible for the de- 
fendant to avoid the agreement contained in his application, dis- 
tinctly limiting and restraining the authority of the agent with 
wigpm he was dealing? That restriction is most explicit. It is an 
express stipulation that the company shall “not be bound by any 
act or statement made to or by the agent restricting its rights or 
varying its written or printed contract, unless inserted in this appli- 
cation in writing.” It was so printed in the document that it must 
have been seen by the defendant when he signed it, unless he will- 
fully closed his eyes, or was guilty of the most reckless inattention 
or negligence. By signing that application with that condition thus 
placed before him, and by accepting the policy issued thereon he 
must be estopped from setting up powers in the agent in opposition 
to such limitation or restriction, unless we are prepared to hold, as 
we are not, that insurance companies cannot restrict the authority of 
their agents, and that all conditions imposing limitations upon their 
powers, even though communicated to those to whom policies are 
issued, are utterly nugatory and useless. No doubt a liberal appli- 
cation should be made of the established rule that insurance compa- 
nies doing business by agencies at a distance from their home office, 
are responsible for the acts of the agent within the general scope of 
the business intrusted to his care, and no limitations of his authority 
will be binding on parties with whom he deals, which are not 
brought to their knowledge ; but we take it that Mr. Wood, in his 
valuable work on Fire Insurance, has correctly stated the law which 
is not only sustained by the authorities, but sanctioned by reason 
and justice, where he says : “In all cases where the assured has no- 
tice of any limitation upon the agent’s power, or where there is any 
thing about the transaction to put him on inquiry as to the actual 
authority of the agent, acts done by him in excess of his authority 
are not binding, as where it is generally known that limitations are 
imposed in certain respects. So where direct notice, or any notice 
which the assured as a prudent man is bound to regard, is brought 
home to the assured, limiting the powers of the agent, he relies upon 
‘ any excess of such limited authority at his peril. That an insurance 
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company has the right to limit the powers of its agents must be 
conceded, and when it does impose such limitations upon his author- 
ity, in a way that no prudent man ought to be mistaken in reference 
thereto, it is not bound by an act done by its agent in contravention 
of such notice.” Wood on Fire Insurance, sec. 387. In the case 
before us, there was no proof of any course of dealing which could 
have led the defendant to believe that the arrangement alleged to 
have been made by Selby, was subsequently approved or ratified by 
the company, so as to bring the case within the decision m Insur- 
ance Co. vs. Eggleston, 96 U. S., 572; nor does the instructioa we 
are considering refer to or rely upon any direct act of the company 
empowering their agent to make this contract with and for the ben- 
efit of the Maryland policy-holders, and it would be most extraoi- 
dinary if authority had been given to an agent to make an 
arrangement which would subvert the cardinal principle upon which 
mutual companies are founded, by allowing the responsibility for 
losses which should be shared equaliy by all, to be shifted from one 
set of members or policy-holders to another. For these reasons we 
hold there was error in granting this instruction as well as in re- 
jecting the plaintiff's third prayer. 


Third. There were two assessments sued for, one of 12} per cent. 
made by the board of directors before the receiver was appointed, 
to cover losses up to the 28th of May, 1880, and the other of 20 
per cent, made on the 12th of November, 1881, after the appoint- 
ment of the receiver. By granting the defendant’s eleventh prayer, 
the jury were instructed that if they find from the evidence that the 
receiver in making the assessment for 20 per cent, for the recovery 
of which this suit is in part brought, failed to assess the premium 
notes in force between the 28th of May and the Ist of July, 1880, 
for losses and incidental expenses occurring and accruing in the in- 
termediate period, then the plaintiff is not entitled to recover. 
There is here an obvious error, in denying any recovery whatever, 
upon the.ground alleged, for the fact that the last assessment was 
invalid, cannot affect the previous assessment made by the directors. 
The principal question, however, upon which the correctness or in- 
correctness of this instruction depends, is, can the defendant take 
advantage in this suit, of the alleged error in the last assessment, as- 
suming it to exist? In determining this, we are not called upon to 
decide whether such an error or irregularity would invalidate an as- 
sessment, made by the directors of the company. In-some of the 
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authorities cited by the appellee’s counsel, it has been held that the 
action of directors in making such assessment, is not judicial in its 
nature, and therefore not conclusive upon the makers of the notes 
assessed, even though they are members of the corporation, and 
that it is incumbent upon the company in a suit for such an assess- 
ment, to aver and prove the losses upon which it was based, and 
that it was regularly and duly made in strict conformity with the 
provisions of their charter: Herkimer County Mutual Ins. Co. vs. 
Fuller, 14 Barb., 373; American Ins. Co. vs. Schmidt, 19 Iowa, 
502 ; Planters’ Ins. Co. vs. Comfort, 50 Miss., 662 ; Pacific Mutual 
Ins. Co. vs. Guse, 49 Mo., 329. On the other hand, the Supreme 
Court of Pennsylvania, in a case where a similar question arose un- 
der the charter of this same company, held that the assured as a 
member of the corporation submits himself to the acts of the direct- 
ors as the common representatives of all the members, and is bound 
by the assessment made by them unless he can show fraud or gross 
mistake ; that this is a rule he has no right to complain of because 
he became a member on the very condition of submitting to be thus 
assessed for losses ; and that the presumption is, that the directors 
representing all the members made the assessment properly : Hum- 
mel & Co.’s Appeal, 78 Penn., 320. 

But the assessment in controversy was not made by the directors, 
nor by the receiver acting either on his own motion, or under a gen- 
eral order of the court directing him to make an assessment suffi- 
cient to pay losses. On the contrary, the record shows that after his 
appointment by the court, on the 8th of October, 1881, the receiver 
in discharge of his duties, made out several statements or schedules, 
showing, Ist, the total indebtedness of the company ; 2d, all the 
premium notes held by it, and the amounts expiring during each and 
every month since the date of the last assessment made by the com- 
pany on the 14th of May, 1880 ; 3d, the amount of losses and ex- 
penses for each month from that date to the appointment of the 
receiver ; and 4th, a statement of the percentage of assessment each 
class of notes expiring as aforesaid, was liable for, and the aggregate 
amount to be collected thereon. He then filed a petition to the 
court presenting these statements, and praying for a decree directing 
him to levy such an assessment upon the makers of the notes liable 
to assessment, as will be necessary to pay the debts of the corpora- 
tion, and the costs and expenses attendant upon winding up its af. 
fairs. Afterwards the court, on the 12th of November, 1881, passed 
its decree in the premises. This decree recites that the court, after 
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full examination of the petition, schedules, papers, and other evi- 
dence submitted, and upon due consideration after hearing had, finds 
the facts set forth in the petition and schedules to be true, and then 
proceeds not simply to order the receiver to make the necessary levy 
and assessment, but specifies in detail the exact percentage he shall 
levy upon each class of notes expiring during each month from July, 
1880, to September, 1881, inclusive, and then the specific amount of 
20 per cent on all notes in force on the 8th of October, 1881, the 
date of the appointment of the receiver. In thus prescribing the 
precise percentage of assessment, as well as in other respects, this 
decree differs materially from the order which was passed in the case 
of Thomas vs. Whallon, 31 Barb., 172. We are unable to regard it 
in any other light than as an adjudication by a court of competent 
authority determining conclusively not only the amount of losses and 
expenses upon which the assessment was founded, but what notes 
should be assessed, and the exact percentage to which each class of 
them should be subjected. That the policy-holders, or members of 
the corporation, are bound by this adjudication, in suits like the 
present, we egtertain no doubt. We cannot distinguish it in princi- 
ple from what we decided in the recent case of Glenn, Trustee, vs. 
Williams, 60 Md., 93. In that case suit was brought by the trustee 
against a Maryland stockholder to recover an assessment on his un- 
paid subscription to the stock of a corporation, chartered by the 
laws of Virginia, which provided that two dollars per share shall be 
paid at the time of subscribing, and the residue as required by the 
president and directors. The company became embarrassed by 
debts, and a creditors’ bill was filed in the Chancery Court in Rich- 
mond, where its principal office was located, against the corporation 
and certain of its officers, praying that an assessment on the capital 
stock be made and the debts of the corporation be ascertained and 
paid. In that proceeding an account was taken of the debts due by 
the corporation and they were adjudged to be paid, and an assess- 
ment for that purpose of 30 per cent on the unpaid subscriptions to 
the stock was made by the court, and the trustee was directed to 
collect the same by suit or otherwise. Among the defenses taken 
to the suit thus brought against him by the trustee, the defendant 
contended that the Virginia decree in determining and making the 
assessment was without validity or effect as against the stockholders, 
because they were not parties to the proceeding in their individual 
capacities, and had no opportunity to defend against the establish- 
ment by the decree of the large amount of debts against the corpor- 
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ation. But the court, after a careful consideration of the question, 
and a review of the authorities, determined that in contemplation of 
law the stockholders were before the court in all the proceedings 
touching the corporation of which they were members, and that the 
decree was conclusive and binding upon them in all the particulars 
complained of. So, and for the sume reason, the decree in the case 
now before us, must have the same effect. The supposed error or 
irregularity in making the assessment cannot be availed of by the 
defendant, a member of the corporatiun, in this suit, We are, 
therefore, of opinion there was error in granting this eleventh prayer. 

This disposes of all the questions directly presented by the ap- 
peal, but the defendant insists that at the time his note was given, 
the company had not complied with the conditions prescribed by our 
statutes for doing business in this State, and the note is for that 
reason void. This point was decided by the court below in favor of 
the plaintiff, and hence is noi strictly before us on this appeal, but it 
has been fully argued and it goes directly to the root of the action. 
Besides, it will necessarily arise if another trial is granted, and if 
the objection be well taken it would be useless to order a new trial, 
even thcugh there may be error in other rulings of the court. It is, 
therefore, in every way proper that this question also should now be 
disposed of. It appears from the testimony in the record as we un- 
derstand it, that this company which had previouly conducted its 
business in this State, sent to our insurance commissioner, in the 
uspal course, their statement for the year 1879, in order to continue 
business for the year 1880. This statement was sent as required, 
within sixty days from the Ist of January, 1880. It was examined 
and laid aside for consultation. A demand was then made that the 
company should submit to a personal examination of its affairs, and 
to suit the convenience of the commissioner, the examination was 
not to be made until May, 1880. The statement was accepted by 
the commissioner upon that condition, and he issued his certificate 
under that condition. This certificate, though it bore date on the 
Ist of January, 1880, was not in fact issued until the 23d of April 
following. No examination was ever made, because when the com- 
missioner subsequently wrote to the company, fixing a date therefor, 
they notified him that an examination would be unnecessary, as they 
had withdrawn their agent from Maryland, and their license was 
then revoked. The certificate thus issued and dated the 1st of 
January, 1880, was to be operative until revoked, that is, the com- 
pany were to go on and do business subject to the revocation. 
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Now in all this we find no violation of any of the requirements of 
our insurance act of 1878, ch. 106. It is certain there had been no 
revocation of the company’s license or permission to do business in 
this State up to the 24th of February, 1880, when the defendant ef- 
fected his insurance, and gave his premium noite, and clearly no 
subsequent revocation of that license gould have the effect of ren- 
dering a contract, which was then valid and subsisting, inoperative 
and void. We must, therefore, overrule this objection to the action, 
and sustain the rulings of the court below on this subject. 


Judgment reversed, and new trial awarded. 
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SUPREME COURT OF PENNSYLVANIA. 


Errir lo the Cowt of Common Pleas of Northampton County. 





NASSAUER 
Us. 


SUSQUEHANNA MUT. FIRE INS. CO.* 


A provision in the policy requiring the insured to give notice of a subsequent 
incumbrance reducing his interest below the amount insured, under penalty 
of forfeiture, is not against public policy. 

Where the agent employed by a mutual company filled up the answers to the 
application, this did n6t constitute him the agent of the insured, notwith- 
standing a provision in the by-laws made the soliciting agent the agent of 
the insured. 


The insured is not bound by a by-law of which he was ignorant, before he 
became a member, and he does not become a member until actually in- 
sured. 

Where the property was valued by the applicant for more than double the 
real value, it was not error to refuse the admission of evidence that the 
agent consented to the valuation, and fixed the insurance accordingly. 


A. G. Dewatt, Esq., and Messrs. Emmens & Watrter, for Plaintiff 
in error. 

Henry W. Scort, Ese., for Defendant in Error. 

Paxson, J. 

This was an action of covenant upon a policy of insurance. 
The plaintiff was insured in the defendant company upon his 
house and furniture, as follows: $1,000 upon his house, and $200 
upon his furniture. The house was valued in the application at 
$1,400, the furniture at $400. On the night of August 7, 1877, 
while the plaintiff and his wife were absent from heme, the house 
and all its contents were destroyed by fire. 

Upon the trial below the learned judge gave the jury a binding 
instruction to find for the defendant. If for any reason this instruc- 





* Decision rendered, April 13, 1885. 
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tion was proper we would not reverse, even though some technical 
errors appeared upon the trial. 

It was claimed by the defendant that there was a gross over- 
valuation of the property insured, and that incumbrances had been 
placed upon the property after the date of the policy and before 
the fire, which reduced the real interest of the insured to an 
amount less than the sum insured, and that these were both breaches 
of the warranty contained in the policy. 

The application contained this provision: “And it is expressly 
understood and agreed that this application and survey shall be a 
warranty on the part of the assured and constitute a part of the con- 
tract, and that the said company will not be bound by any act or 
statement made to or by the agent restricting its rights or varying 
its written or printed contracts, unless inserted in this application in 
writing.” 

The thirteenth interrogatory in the application was as follows: “If 
any judgments, liens, or mortgages, state particularly the amount and 
whether there is any insurance by mortgagee.” To which the 
assured made answer: “I have $500 claim on one acre of ground 
against, but not on building.” 7 

The thirteenth “ condition of insurance ” provided, inter alia, “ And 
should there during the life of this policy, an incumbrance fall or be 
executed upon the property izsured sufficient to reduce the real 
interest of the insured in the same to a sum only equal to or below 
the amount insured, and he neglect or fail to obtain the consent of 
the company thereto, then and in that case the policy shall be void.” 

This provision is based upon the theory, to state it mildly, that 
the owner of a house, incumbered to a part or the whole of its value, 
has not the same motive fo preserve his property from fire as he 
would have in case it were free from incumbrance. There is nothing 
in the provision itself that offends public policy or good morals. 

To meet the allegation of overvaluation plaintiff alleged that he 
was an ignorant German, and did not understand the English lan- 
guage. He also offered to prove (see 6th assignment), “that at the 
time of the application for insurance, Frank Laubach, the agent of 
the insurance company, made all the answers in his own handwrit- 
ing to the questions in the application, and stated to the witness that 
on the payment of his premium he would get $1,200 if a fire occurred 
by which his property was totally destroyed, and that Frank Lau- 
bach valued the property at $1,400 for the building and $400 for 
the household and kitchen furniture, making in all $1,800. That 
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Frank Laubach fixed the amount of insurance which the company 
would take at $1,200, and based the premium thereupon.” 

This offer of evidence was rejected by the court. 

We do not assent to the proposition that the offer was incompe- 
tent because Laubach was the agent of the assured in filling up the 
application ana forwarding it to the company. He was not the 
agent of the assured. The latter had not employed him for any 
purpose. He was the agent of the defendant company, and as such 
called upon the assured and solicited a policy, and having obtained 
his consent proceeded to fill up the application for him to sign. As 
to all these preliminary matters the person soliciting the insurance 
is the agent of the company. So much was said in Columbia 
Insurance Company vs. Cooper, 14 Wright, 331. It is true that 
Section 15 of the by-laws of the company provides that, “In all 
cases shall the person forwarding applications be deemed the 
agent of the applicant, and not of the company, in any prelimina- 
ries to such contract or proposal.” The poley provides that 
“this policy is made and accepted in reference to the by-laws of this 
company,” and from this it was argued that by the terms of the 
contract of insurance the agent of the company becomes the agent 
of the assured. This court, in the case above cited, characterized 
a somewhat similar provision as a “cunning condition.” The court 
might have gone further and designated it as a dishonest condition. 
It was tke assertion of a falsehood, and an attempt to put that false- 
hood into the mouth of the assured. It formed no part of the con- 
tract of insurance. That contract consists of the application and 
the policy issued in pursuance thereof. In point of fact the assured 
does not see the policy until after it is executed and delivered to 
him. In many instances it is laid away by him and never read, 
especially as to the elaborate conditions in fine print. Grant that it 
is his duty to read it, his neglect to do so can bind him only for 
what the company had a right to insert therein. He was not bound 
to suppose that the company would falsely assert either by direct 
language in the policy or by reference to a by-law, that a man was 
his agent who had never been his agent, but who was, on the con- 
trary, the agent of the company. Notwithstanding this was a 
mutual company, the assured did not become a member thereof 
until after the insurance was effected. Hence a by-law of the com- 
pany, of which he had no knowledge, and by which he was not 
bound, could not affect him in matters occurring before the grant- 
ing of the policy: Columbia Insurance Co. vs. Cooper, supra. And 


- 
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even a by-law of a mutual company which declares that black is 
white, does not necessarily make it so. 

But the difficulty here lies deeper. It was competent under the 
authorities, to show that Laubach, the agent, had deceived the 
assured when he came to fill up the application, either by a misrep- 
resentation of facts, or by setting down false answers in place of 
those that had been given. But the offer does not go to this 
extent. It shows no fraud practiced upon the assured; on the con- 
trary, if the agent practiced a fraud, it was a fraud upon the com- 
pany, by inducing them to issue a policy upon a property largely in 
excess of its value for the sake of the commissions. 

This brings us to the question of what was the real value of 
the property. I give what are the undisputed facts. The build- 
ing insured was 18 by 22 feet, two and a half stories high. It was 
of frame, built of hemlock, painted only on the outside, and was 
without a cellar. Any one, who has the slightest knowledge of 
building, can see at once that $1,400 was a grossly excessive valua- 
tion. But we will not deal in generalities; we will take the undis- 
puted evidence. The plaintiff himself called as a witness the car- 
penter who erected the building, and he put the cost of it from $550 
to $650, and it was built at a time when labor and building material 
were higher than at the date of the insurance. Thomas E. Osman, 
a witness for the defendant, said it was not worth more than $550 
when built; and that when it burned down he estimated its value at 
$450. Thomas F. Bachman, called by the defendant, said he would 
have replaced the building after the fire for $300. This was all the 
evidence upon the subject, so that it appears, from the plaintiffs own 
showing, that the building was at no time worth more than $650, 
and as he was the person who paid for its construction he must 
have known this fact when he applied for the insurance. Granting 
that the assured was an ignorant German, who did not understand 
English, the evidence discloses the fact that he was returning his 
building at a valuation more than double the amount he had paid 
for it. There was no fraud practiced upon him, and under the cir- 
cumstances it was not error to reject the offer. 

The value of the property bears closely upon the questicn of the 
incumbrances. The learned judge charged the jury (see 11th assign- 
ment) that: “ Now the undisputed evidence in this case is that after 
the date of the policy and before the fire a number of judgments 
were entered up against the insured which reduced the real value of 
the property insured below the amount of the insurance. It is no* 
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even pretended here that the company were notified of these cir- 
cumstances, and there is no explanation or excuse given for want of 
notice. The 13th condition of the policy is one of the vital condi- 
tions upon which the company agreed to be bound to pay the 
amount of the insurance. It has not been complied with, and 
therefore there can be no recovery in this action upon the part of 
the plaintiff.” 

The leained judge was slightly inaccurate in this statement. One 
of the judgments, to which he evidently referred, was the Yeager 
judgment for $668.55, which was not entered until after the fire, and 
was for the same debt secured by a mortgage, which the assured 
refers to as a “claim for $500 ” in his application. We throw this out 
of the case. In point of fact there were two claims entered against 
the property during the life of the policy, viz., a judgment of George 
Snyder for the sum of $50, and a mechanics’ lien of $62.50. 
There are authorities in New York and elsewhere which hold 
that mechanics’ liens are not incumbrances within the meaning 
of such claims in policies of insurance: Green vs. Ins. Co., 82 
N. Y., 517; Baxley vs. Ins. Co., 80 id., 21; Merritt vs. Ins. Co., 
73 id., 452. The reason appears to be that such liens are entered 
without the act or consent of the assured. In view of the peculiar 
language of this policy, the application of those cases, if no other 
reason existed, may well be doubted. We leave that question, 
however, until a case arises in which it is essential. It is not so 
here. The single judgment of Snyder, small as the amount is, was 
sufficient to avoid the policy, for the reason that it reduced the real 
interest of the plaintiff below the amount insured. This is not very 
important in view of the admitted fact that the property was rated 
at more than double its value, and insured at almost double. The 
julgment still further reduced it by its amount. Under such cir- 
cumstances we find no error in the instruction complained of. 

There was an offer to prove that the assured informed the agent 
at the time the application was made that there were incumbrances 
on the property, and that the agent told him that would make no 
difference. This offer the court rejected. See eighth assignment. 

In point of fact there were no incumbrances on the property at 
that time, except the one noted in the application. In the light of 
this the offer was properly rejected; it had no significance. 

This view of the case renders a discussion of the remaining assign- 
ments unnecessary. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HINCKLEY 
US, 


GERMANIA FIRE INS. CO.* / 


The premises insured were duly licensed when the insurance was effected, 
under the Massachusetts standard form of policy, which provided that it 
should be void if articles subject to legal restriction should be kept in 
quantities or manner different from those allowed or prescribed by law. 

Held, That the policy was only suspended during the temporary use of the 
premises after the expiration of the license and before its renewal, but 
was revived upon such renewal. 

Contract upon a policy of insurance against fire. The policy de- 
clared on was in the Massachusetts standard form, prescribed by 
Pub. Stat., chap. 119, § 139. The property covered by the policy 
consisted of billiard tables, bowling alleys, and their furniture and 
fixtures. It appeared that the property described in the policy was 
owned by Warren R. Spurr and Edward W. Spurr, until February 
28, 1882, when they agreed to sell the same to Herbert A. and Edwin 
Rt. Hinckley, at which time they received from Herbert A. Hinckley, 
a brother of the plaintiff, a written instrument, called a furniture 
lease of the property. The plaintiff ran the bowling alleys and pool 
tables for hire and had no license after May 1, 1883, when a previous 
license, running in the name of Herbert A. and Edwin R. Hinckley 
expired. The property was destroyed by fire August 6, 1883. At 
the conclusion of the plaintiffs evidence, the superior court ruled 
that the plaintiff was not entitled to recover and directed a verdict 
for the defendant, and reported the case for the consideration of the 
supreme judicial court. 


J. M. & T. C. Day, for Plaintiff. 
M. & C. A. Witutams, for Defendant. 





* Decision rendered, June 18, 1885. 
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ALLEN, J. 

The report does not state the grounds upon which the ruling 
rested, that the plaintiff was not entitled to recover. The defend- 
ants, in their brief, rely on various objections which we have consid- 
ered. 

In the first place, the defendants suggest there is certainly great 
doubt whether the license under which the plaintiff was doing busi- 
ness on the day when the policy was dated and delivered was of 
any validity, since this license ran to both brothers, Edwin and 
Herbert, though Herbert had ceased to have any interest in the 
place before the license was dated and issued. No authority is cited 
or reason assigned for so strict a construction, and we are of opinion 
that a license, duly granted to two persons under Pub. Stat., chap. 
102, § 111, to keep a billiard or pool table or a bowling alley, for 
hire, is available to each of them. 

It is then urged that, after the license had expired, the plaintiff i 
kept the insured property in violation of law from May 1, 1883, till } 
the last week in June, 1883. The policy was dated March 15, 1883, ; 
and the license then existing expired May 1, 1883. The fire oc- 
curred on August 6, 1883, and it was eccnceded that there was no 
illegal use of the property after the last week of the preceding June, . 
at which time the plaintiff ascertained that his license would not be 
renewed. The defendants rest their objection on two grounds, first, / 
that the illegality and criminality of the plaintiff’s act in respect of 
the injured property vitiates the policy by operation of law, inde- 
pendently of any express provisions contained in the policy; and 
secondly, that under a provision of the policy the right to recover 
was taken away. The authorities cited in support of the first prop- 
osition do not support it. Kelly vs. Home Ins. Co., 97 Mass., 288 ; 
Johnson vs. Union Marine Ins. Co., 127 id., 555; Lawrence vs. 
National Ins. Co., id, 557; Cunard vs. Hyde, 2 Ellis, 1. 

In the present case, the plaintiff had a license at the time when . 
the policy issued, and the policy, therefore, was valid when obtained. . 
If it be assumed without discussion that the policy would cease to . 
be operative during the time when the property was kept in use 
without a license, the question remains whether such temporary ille- : 
gal use of the property has the effect to avoid the policy altogether | 
or merely to suspend it during the continuance of such illegal use. 
There is nothing in the case to show that it was found as a matter of 
fact that the plaintiff, at the time of taking out the policy, intended 
to make it cover any illegal use of the property. He may have ox- 
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pected to get his license renewed, or, failing in that, he may have 
intended to close the place where the property was used, as, accord- 
ing to his own testimony, in point of fact he did. Under this state 
of facts, we are of opinion that the temporary use of the property 
without a license, if uncontemplated at the time of taking out of the 
policy, would not of itself and as a matter of law render the policy 
void during the whole of the rest of the time which it was to run. 
If there were any special or peculiar reasons why such absolute in- 
validity should be declared, they should be made to appear. In 
the absence of such reasons, such temporary and uncontemplated il- 
legul use of the property should not be visited with so severe a pen- 
alty as the absolute avoidance of the policy. It does not appear that 
the defendants were or would be in any way injuriously affected 
thereby after such illegal use had ceased. They have the benefit of 
the temporary suspension of the risk without any rebate of the pre- 
mium. There is no hardship to the defendants in requiring them to 
skow an actual injury, or else to avail themselves of the clause of 
the policy, giving them a right to cancel it upon notice and a return 
of aratable proportion of the premium. There is no rule of law 
preventing the revival of a policy of insurance after a temporary sus- 
pension. ‘1 Phil. Ins., § 975. Accordingly temporary unseaworthi- 
ness, if the ship has become seaworthy again will not defeat the 
policy. Id., § 730. So as to other stipulations as, e. g., that of neu- 
tral character and conduct. Ib., § 975 ; Worthington vs. Bearse, 12 
Allen, 382. As between the insurer and the assured, there is no 
reason why the former should be allowed to avail himself of a tem- 
porary illegal use like that which existed in the present case, unless 
it can also be shown that the subsequent risk was thereby increased, 
or the position of the insurer otherwise injuriously affected. And, 
as a matter of general policy, it does not seem reasonable to impose 
upon the assured so severe a consequence as the forfeiture of his 
policy in addition to the penalty of $100, which the legislature have 
considered adequate as the maximum punishment for his offense 
against the public. Pub. Stat., chap. 102, § 111. 

It is further contended by the defendants that, however it might 
be under the general rule of law, the policy contained a provision 
making it void. In the standard form of policy established by the 
legislature, which was used in the present case, the matters avoiding 
a policy are enumerated. Omitting matters not here material, the 
provision is: “ The policy shall be void if the insured shall mske any 
attempt to defraud the company, either before or after the loss, or, 
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if gunpowder or other articles subject to legal restriction shall be 
kept in quantities or manner different from those allowed or pre- 
scribed by law ; or, if camphene, benzine, naphtha, or other chemi- 
cal oils or burning fluids, shall be kept or used by the insured on 
the premises insured, except that what is known as refined petro- 
leum, kerosene, or coal oil may be used for lighting.” In this Com- 
monwealth, under the statutes for the regulation of trade and 
providing for licenses and municipal regulations of policy, there are 
a great many articles, which in a certain sense may be said to be 
“ subject to legal restriction,” dogs, fish, uails, commercial fertilizers, 
hacks, and horses in cities, may be referred to as examples. 

It may well be questioned, whether under the maxim noscitur a 
sociis the clause in the policy above quoted ought not to be limited 
in its application to other articles of a similar character to gunpow- 
der, the keeping of which may have a natural tendency to increase 
the risk. It would be rather a strained construction of this clause 
to hold that a policy should be void, because an unlicensed dog was 
kept upon the premises, and yet such a dog, being subject to legal 
restrictions, would be kept in a manner different from that allowed 
by law. It would not be sensible to give to these words the broad- 
est construction of which they are susceptible. 

But, irrespectively of this consideration, it is not the necessary 
meaning of the word “ void” as used in policies of insurance that it 
shall, under all circumstances, imply an absolute and permanent 
avoidance of a policy, which has once bezun to run, but the meaning 
of the word is sufficiently satisfied by reading it as void or inopera- 
tive for the time being. In Phillips on Ins., § 975, it is said: “ Af- 
ter it (7. e., the policy) has begun, so that the premium is become 
due, it surely is but equitable that a temporary non-complianca 
should have effect only during its continuance. To carry it further 
is to inflict a penalty upon the assured and decree a gratuity to the 
insurer, who is thus permitted to retain the whole premium when he 
merited but part of it. A forfeiture certainly ought not to be ex- 
tended beyond the grounds on which it is incurred.” And there 
does not appear to be any good reason why, in the absence of all 
fraud and all prejudice to the underwriter, the same doctrine should 
not be applicable to express conditions in the nature of warranties or 
conditions, unless by the circumstances of the express provisions of 
the policy, such application is excluded. 

In accordance with this doctrine, a provision in a policy that it 
should be void and be surrendered to the directors of the company 
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to be canceled in case of alienation of the property by sale, or other- 
wise, was held to mean inoperative for the time being ; and the as- 
sured, upon acquiring title, after a sale of the property by him, was 
held entitled to recover. Lane vs. Maine Ins. Co., 12 Me., 44. So 
where a policy provided that “in case of any transfer or termination 
of the interest of the assured, either by sale or otherwise, without 
such consent (i.e, of the company) this policy shall from thence- 
forth be void and of no effect,” it was held that after such sale the 
policy revived upon the assured acquiring again the title, and hold- 
ing it at the time of the fire: Power vs. Ocean Ins. Co., 19 La., 28. 
The same rule of construction has been applied to provisions against 
other insurance : Obermeyer vs. Globe Ins. Co., 43 Mo., 573 ; New 
England F. & M. Ins. Co. vs. Schettler, 38 Ill, 166 ; Mitchell vs. 
Lycoming Ins. Co., 51 Pa. St., 402. The court in Illinois has gone 
so far as to apply it also to a provision against an increase of risk, 
which ceased before the loss : Schmidt vs. Peoria Ins. Co., 41 IIl., 
295 ; Ins. Co. of North America vs. McDowell, 50 1d., 120, 129. 
Without at present going beyond what is called for by the circum- 
stances of the present case, we are of opinion that, assuming the 
temporary use of the property insured without a license to come 
within the prohibition of the policy, in the clause above quoted as to 
gunpowder or other articles subject to legal restriction, yet that 
clause is not to receive such a construction as to prevent the policy 
from reviving after such temporary use has ceased. 

The only remaining objection urged by the defendants is that the 
statements of loss rendered to them by the plaintiff were insufficient 
in failing to state that the platntiff had no legal title to the insured 
property, and that the Spurrs had an interest init. But there is no 
finding as a matter of fact that the plaintiff was not the owner of 
the property, and upon report of the case, we cannot say, as a mat- 
ter of law, that it appears that he was not such owner: Bailey vs. 
Hervey, 135 Mass., 172 ; McCarthy vs. Henderson, 138 id More- 
over, no attempt to defraud the defendants being found or charged, 
the provision of the policy that a statement shall be rendered, set- 
ting forth the interest of the insured therein, was sufficiently com- 
plied with. There was no provision calling for an exact statement of 
his title or interest in detail, and a general statement of ownership 
was sufficient : Fowler vs. Springfield Ins. Co., 122 Mass., 191. 


New trial granted. 





Thieroff vs. Universal Five Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Bucks County. 


THIEROFF 
Us. 
UNIVERSAL FIRE INS. CO.* 


The sufficiency of proofs of loss by fire is to be determined by considering the 
information actually contained in them, together with the circumstances 
attending their presentation and the conduct of the officers of the com- 
pany in relation to the case. If the testimony elicits any circumstances 
from which a waiver by the company of the strict proof mentioned in the 
policy may be inferred, the case should be left to the jury. 


An honest mistake on the part of the policy-holder in omitting to mention the 
existence of a lien upon the insured property, when such omission causes 
no injury to the insurer, will not work a forfeiture of the policy. 


Henry Lear, Ese., and Messrs. A. & J. Fackentuarn, for the 
Plaintiff in Error. 


Paxson, J. 

This was an action of covenant upon a policy of insurance to 
recover for the loss of the insured property by fire. The insurance 
was upon a frame saw mill, $1,582.03; on engine under saw mill, 
$900; on grain, flour, and feed in grist mill, $551.25; and on fixed 
and movable machinery in grist mill, $1,688. The property was 
destroyed by fire on September 3d, 1881. There was a total loss on 
the saw mill; the engine was badly damaged, but the 1: ss could not 
be considered total; there was a total loss on the stock of grain, 
with the exception of two bags of wheat, and the loss appears to 


* Decision rendered, May 25, 1885. From Legal Intelligencer. 
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have been total on the machinery of the grist mill. There was an 
additional insurance on the grist mill in the Lahaska Insurance 
Company, which loss was proniptly paid. The defendant company 
resisted payment upon the ground that the proofs of loss were 
insufficient and not furnished in proper time. The plaintiff con- 
tended that the proofs were sufficient, and that in any event the 
company had waived formal proofs. The court below instructed the 
jury that the proofs were inadequate, that there was no proof of a 
waiver, and instructed the jury to find for the defendant. 

The policy required the proofs of loss to be furnished within 
thirty days. The written proofs were furnished about thirty days 
after the fire. The learned judge conceded there was a waiver as to 
time, and of such waiver there can be no question under the evi- 
dence. It is also equally clear that, as to the saw mill, no proofs of 
loss were necessary, as the loss was total; and the officers of the 
insurance company visited the premises, saw that it was totally 
destroyed, and desired the plaintiff to procure estimates for rebuild - 
ing. Upon this point the law is too well settled to need the citation 
of authority. To this extent at least the ruling of the court below 
was error. 

As the learned judge did not allow the jury to pass upon the facts, 
we must take the plaintiff's testimony for verity. While the proofs 
of loss are certainly informal and not very full, we must write into 
them what occurred at the office of the company immediately after 
the fire. The plaintiff then gave them notice of his loss, which is 
not disputed. He did more, however. He gave the company a 
detailed statement of the loss so far ashe could do so. The presi- 
dent and secretary were present. In reply to the inquiry as to 
what was burned, he answers: “I told him wheat, corn, choppings, 
bran, flour, bags, with several little notions. * * I gave them 
all pretty much as I knowed. I told them all I knowed that 
‘time. * * * They took down what I told them was destroyed out of 
the mill. The secretary did the writing, think. Mr. Cross (the presi- 
dent) said he would come up and see about it. * * * I told them 
everything was destroyed; the saw mill, too.” Mr. Cross came up 
on the Saturday following the fire, examined the premises, inquired 
of the plaintiff what it would cost to replace the saw mill, and, being 
told he did not know, suggested that they should ascertain; that he 
would come up again and bring a man, and the plaintiff should 
have a man there; on the day appointed the plaintiff was there with 
his builder, but Mr. Cross did not come. He came upon a subse- 
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quent day and brought a man with him, but he did not notify 
plaintiff, and they did not meet. Mr. Cross himself testified, in 
answer to the question, “ Was any arrangements made about coming 
up again?” “T suggested to him, if we could not come to any under- 
standing of what the loss was, that perhaps it would be well for us 
to arrange to have a builder to see what the building was worth, 
and also a machinist to give us some idea of what the loss on the 
engine was. He admitted at that time, or rather seemed to think, 
the engine was not a total loss.” 

All this, and much more, occurred after the plaintiff had given the 
company as full a statement of his loss as it was in his power, and 
the same had been reduced to writing and retained by the secretary. 
So far as the object of the proofs of loss is to furnish information as 
to the details, the company had it as fully as it was in the power of 
the plaintiff to furnish. In addition, the president was twice upon 
the premises, and saw the condition in which the property was left, 
saw the plaintiff, and we hear not a word to indicate an intention to 
refuse to pay. Just here the language of our brother Gordon, in 
Pennsylvania Fire Insurance Co. vs. Dougherty, 40 Leg. Int., 334, is 
appropriate: “The waiver of the proofs of loss required in a policy 
may be inferred by any act of the insurer evincing a recognition of 
liability, etc , and prima facie the insured is entitled to have his loss 
made good immediately upon its happening, and when that loss 
appears to be an honest one, we are not disposed to scan very 
strictly the evidence which tends to rebut a technical forfeiture of 
the right of payment.” 

That this was a perfectly honest loss does not admit of a doubt. 
The company were dealing with an ignorant man, evidently intensely 
ignorant of everything relating to insurance, whose risk they had 
solicited through their agent, and were bound to deal with him in 
entire good faith. Their manner of dealing with him was calculated 
to inspire confidence and throw him off his guard. Had they 
regarded the proofs of loss as insufficient it was their duty to inform 
him in what respect they were unsatisfactory. 

The proofs of loss here are much fuller and more satisfactory than 
in Beatty vs. Lycoming Insurance Co., 16 P. F.S.,9. In that case 
the proofs were a loss of household furniture $367, groceries $233, 
the same as in this policy. This court very properly held the proofs 
insufficient. 

Much stregs was laid upon the fact that there was an incumbrance * 
upon the property which was not mentioned in the proofs of loss, 
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and it was claimed that, under the sixth section of article 7 of the 
policy, such an omission worked a forfeiture of the policy. Said 
section provides that “any fraud or attempt at fraud, or any mis- 
representation in any statement touching the loss, or any false swear- 
ing on the part of the assured or his agent in any examination, or in 
the proofs of loss, or otherwise, shall cause a forfeiture.” It was 
contended for the plaintiff that the omission referred to was the 
result of ignorance; that when he bought the mill property he bor- 
rowed a portion of the money to pay for it upon the credit of his 
farm and gave a judgment therefor, supposing it would be a lien 
only on the farm. So strong does he seem to have been impressed 
with this belief that, upon the trial below, he testified that the judg- 
ment was a lien on the farm and not on the mill. For the purposes 
of this case we must consider it an honest mistake. Does it avoid 
the policy? If it does I would be ashamed to sit here and say so. 
The section of the policy referred to evidently contemplates fraud or 
willful misrepresentation. There was no warranty against incum- 
brances; this was a mere slip or omission in making out the proofs 
of loss. The claim in the policy is not obscure, and it would be an 
imputation upon the honesty of the company to place any other con- 
struction upon it. We are not willing to suppose they intended it 
as a pitfall in which to entrap and entangle simple-minded country- 
men, who had been so unfortunate as to suffer a loss under one of 
its policies. 

A comparison of the proofs of loss with the policy shows that all 
requirements have been substantially complied with, excepting in 
the omission to note the incumbrance. This, as before observed, 
was an innocent mistake, and as it has not been shown, and doubt- 
less cannot be, that the omission has in any manner prejudiced the 
company, we see no reason why the proofs of loss should not have 
been submitted to the jury. There are instances in which the proofs 
of loss in this case would not be sufficient, but the defendant com- 
pany has specified the items which the proofs of loss must contain 
under their policy, and the plaintiff is not bound to furnish anything 
further. 


Judgment reversed, and a venire facias de novo awarded. 





Harman vs. Lewis et al. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


HARMAN \ 


US. 
LEWIS et at.* 


Where a certificate of membership in a benevolent association insures the ben- 
eficiary’s life, and provides that no assignment of the certificate ‘ shall be 
valid, unless approved by the secretary,” an assignment without such 
approval will be invalid. 

Query.—Whether such a certificate or policy in a benevolent association, incor- 
porated under the laws of Missouri, and which has for its object to give 
financial aid and benefit to the widows and heirs at law of deceased mem- 
bers, or to such uses and purposes as the member shall by last will appoint, 
is assignable. 


The dispute in this case is as to the right to receive a fund paid 
into court by the Masonic Mutual Benefit Association, a benevolent 
association organized under the laws of the State of Missouri. This 
fund consists of insurance money due from said association, by the 
terms of a certificate of membership issued to T. L. Funkheuser, now 
deceased. M. D. Lewis, the administrator of the assured, claims as 
such. M. L. Funkheuseér claims under an assignment. John P. Har- 
man claims as guardian of Lillian Funkheuser, only child and heir of 
the deceased, who did not leave a widow. The certificate of mem- 
bership, or policy, names the assured as his own beneficiary. It con- 
tains, among other provisions, the following :— 


“This certificate is issued by the society and accepted by the holder and 
beneficiary therein, upon the following express conditions and agreements: (1) 


* Decision rendere i, June 20,1886. Krom Federal Reporter. 
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that the same is issued and accepted subject to the articles of association and 
by-laws of the society * * * (4) No assignment of this certificate shall be 
valid unless approved by the secretary.” 


The following clause is printed upon the back of the certificate :— 


‘Upon the death of a member of the society, if the certificate has not been 
assigned or pledged, the benefit will be paid to the beneficiary named in the 
certificate, or if no person is designated therein as beneficiary, then to the 
widow ; if there be no widow then to the children of the deceased member in 
equal parts, or if there be neither widow or children, then to his executor or 
administrator.” 


The by-laws of the society provide that no pledge or assignment 
of a policy or benefit shall be valid or binding unless approved by 
the society. They also provide that the object of the society is t> 
give financial aid and benefit to the widows and orphans and heirs- 
at-law of deceased members, or to such uses or purposes as said 
deceased members shall by last will and testament appoint. 

The assignment in question was never approved by the secretary. 
Said guardian claims that even if the assignment had been approved 
it would have been invalid, because contrary to the articles of associa- 
tion and the Missouri statutes concerning benevolent associations. 


Gro. D. Reynoxps, for Harman. 

Gro. C. Smr'ru, for Lewis. 

M. L. Wixcox, for M. L. Funkheuser. 

Treat, J. (orally.) 

Fund paid into court is subject to the ruling of the court as to 
the respective rights of parties. It is not necessary to enter into an 
elaborate consideration, in the light of authorities, of the peculiar 
obligations resulting from certificates of membership in this corpor- 
ation. Whether such a certificate was assignable admits of extreme 
doubt. But even if assignable under the terms of the ,certificate, 
said terms were never complied with. The result is that the fund in 
court, less costs, must be paid to John P. Harman, guardian of the 
child of deceased. 


Decree will be entered accordingly. 











ae 
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COURT OF APPEALS OF NEW YORK. 





JAMES HUGHES, Responden’, 
US. 
SUN MUTUAL INS. CO., Appellant.* 


A boat loaded with coal was sunk in a storm. The insurers of the boat 
united with the insurers of the cargo to raise it, after which it was taken 
to the port of destination and delivered by the former to the owner. 

Held, That where as here, payment of freight was a condition of delivery, 
the cargo becomes bound to the boat until by some default on its part, or 
some event which puts an end to the voyage, it becomes impossible to ful- 
fill the contract of affreightment. If it reaches the port of destination by 
why agency set in motion by the original carrier, the lien for freight re- 
mains. 

Held, That the abandonment of the cargo to the insurer did not release the 
carrier’s lien for freight, where there was no abandonment of the vessel. 


Mr. Kerrett, for Appellant. 


Mr. McCarray, fur Respondent. 
Danrortu, J. 


The complaint states that in November, 1881, the plaintiff as a 
common carrier and owner of the boat Arizona, had upon it and in 
his possession, coal of the value of $1,000, which he had carried from 
New York to New Haven on freight; that the defendant, a domestic 
corporation. by violence took it from the boat. The answer of de- 
fendant admits its corporate character, but denies the other allega- 
tions. It also set up new matter, but no question arises on the 
pleadings. 

On the trial of the issues before a judge and jury, the character 
and ownership of the plaintiff was proved, and that the coal, in all 
273 tons, including seventeen on deck, was shipped under a bill of 
lading by the D., L. & W. Railroad Company “for account of R. H. 








* Decision rendered, October, 1885. 
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Williams & Co.,” of New Haven, and to be delivered to them “ or 
their assigns (dangers of the seas excepted), they paying freight at 
the rate of seventy cents per ton.” While on the voyage and near 
New Haven a heavy storm was ercountered, and the captain having 
first tied “a big buoy to the end of the boat, and located her where 
she would be easily found,” left the boat, and it sunk. The boat 
and cargo were insured ; the boat by the Buffalo Insurance Com- 
pany, and in pursuance of the terms of the policies, the owner noti- 
fied them of the “ misfortune,” claiming a total loss. But the policy 
provided that the insured should “not have a right to abandon the 
vessel, except in the case of an absolute total loss,’ and that “the 
acts of the insured or insurers, or their agents, in recovering, saving, 
and preserving the property insured, in case of disaster, shall not be 
considered a waiver or an acceptance of an abandonment, nor as 
affirming or denying any liability under this policy, but such acts 
shall be considered as done for the benefit of all concerned, and 
without prejudice to the rights of either party.” Under these pro- 
visions the insurers refused to receive the loss, and in reply to the 
owner's notice, informed him that they intended to raise the boat. 
The defendant insured the cargo on account of the D., L. & W. Rail- 
road Company, and they in consideration of the payment of its value 
“sold, abandoned, and set over” the coal and their interest in it to 
the defendants. Soon thereafter, negotiations between the two in- 
surance companies and the Baxter Wrecking Company, resulted in a 
proposal by the latter in substance, to raise the boat and cargo of 
coal, ‘‘and deliver them alongside dock in New Haven, to be dis- 
charged for and im consideration of the sum of $1,000 to be appor- 
tioned between the boat and cargo according to the laws and usages 
of general average in such cases.” This was agreed to. Under it 
the boat was raised, and with all its cargo on board save the seven- 
teen tons deck load, taken to the wharf at New Haven. While there 
the plaintiff was notified by the Buffalo Insurauce Company to go to 
New Haven and take charge of the boat. He notified the defendant 
of his claim for freight money, and forbade the removal of the 
‘argo until it was satisfied. The president of the company replied 
“he was not obliged to pay it, and would take the coal in spite of 
him.” After this the coal was sold by defendant’s directions, the 
wrecking company’s charges satisfied, and the balance paid over to 
the defendant. At the close of the tral the court was asked to 
direct a verdict for the plaintiff, and being denied the plaintiff re- 
quested the trial judge to submit to the jury the question whether 
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or not the plaintiff neglected and declined to raise that cargo and 
complete the voyage, and also whether or not, he “abandoned the 
cargo and the boat.” This also was refused,.and on motion by de- 
fendant, the complaint was dismissed. The general term granted a 
new trial, we think properly. When as in this case. payment of 
freight is a condition of delivery, the cargo becomes bound to the 
boat from the time it is received on board, until by some default 
on its part, or some event which puts an end to the voyage, it be- 
comes impossible to fulfill the contract of affreightment (Abbott on 
Shipping, 595), and if in fact it reached the port of destination so 
that delivery can be made, whether by the boat named or by an- 
other agency set in motion by the original carrier, or by one stand- 
ing in his place, freight is earned, the lien continues and can be 
enforced. This follows from the rule entirely well settled, that as 
between the owner and insurer a total loss of freight arises only 
where the ship and cargo are wholly lost, but if, although the ship 
itself be wrecked and utterly lost, the master can reship and forward 
the goods by reasonable endeavor and reasonable cost, it is his 
duty to do so (Hubbell vs. Insurance Co, 74 N. Y., 246). Here, it 
is undisputed that all save the deck load did reach the place of des- 
tination and was there disposed of by the assignees of the cargo, to 
whom its shippers undertook to transfer it. Apparently then, the 
contract to carry was on the plaintiffs part fulfilled, and the contract 
to deliver would have been but for the interference of the defend- 
ant. If by preventing delivery to the consignees, it has prevented 
the boat earning full freight, that circumstance cannot be to its ad- 
vantage. The defendant assumes that the shippers were the owners 
and had the right of control. If so, the abandonment of the cargo 
to its insurers can have no other effect than to put them in place of 
the owner, and make 2 delivery of the coal to them as valid for the 
purpose of earning freight as would have been a delivery to the 
owner, but neither they nor the original owner could take it against 
the will of the ship owner, until payment of freight. 

The learned counsel for the appellant does not claim that on the 
part of the owner of the ship there was a consummated abandon- 
ment. He says the plaintiff “tried to abandon. Under a clause in 
his policy he could not do this if insurers refused to accept aban- 
donment ; they did refuse.” Again he says, ‘* the refusal of his in- 
surers to accept his abandonment was notice that the insurers 
would attempt to raise the boat, and they told him so from the 
first.” The terms of the policy already referred to, justify that 
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claim. How then, can it be said that there was an abandonment by 
him? An abandonment of the cargo by the shippers or owners 
could not affect the boat. An actual abandonment of the boat to its 
insurer would have presented a different question. The freight 
pending would go with it as incident to the ownership, and if finally 
earned, would belong to the abandonee. It would have not only the 
title to the boat, but the possession and the advantages resulting 
from a completion of a voyage. But there was no abandonment to 
the insurers. The appellant’s claim is that the plaintiff abandoned 
the voyage and treated it as put an end to, without the possibility 
of renewal and without the intention of resuming it. If that is so, 
then the contract was indeed dissolved. 

On the other side is the contention that the question was not one 
of law, but at most one of fact for the jury to answer upon the evi- 
dence. If that is so, then the exception to the refusal of the trial 
judge to submit it to them was well taken. It is to be observed 
that the boat was in tow from New York, aided neither by sails of its 
own or steam, but carried along by the motive power of another ves- 
sel; that when by stress of weather it was cast loose and submerged, 
the place was marked by a buoy to which before sinking it was at- 
tached. The object of this was that it might easily be found. No 
other consequences in fact or law resulted from the sinking of the 
boat through the water to the bottom, than would have attended its 
stranding. In either case, although disabled from completing her 
voyage, the owner might still earn the whole freight by making the 
necessary repairs or by sending the cargo to the place of its destina- 
tion in another boat. Here the boat, as the event clearly showed, 
was in position to be reached, repaired, and sent on, no removal even 
of the coal being necessary. The voyage, therefore, was not lost, and 
under the stipulations of the policy the recovery of the boat must be 
considered as undertaken for the benefit and on account of its 
owner. The insurance on the boat was for the voyage. Neither 
boat nor cargo were in fact lost. The boat was insured for $1,200, 
The owner was paid $750, and of that about $300 went to the Baxter 
Company. The loss was a partial loss only, and so treated. The 
boat at no time ceased to be the property of the plaintiff, and the 
expense of recovery was borne by him. The voyage was completed 
and the cargo delivered at its port of destination, not indeed to the 
consignee, for that was rendered impossible by the act of the de- 
fendant. Upon the point now before us the evidence of the plaintiff 
and the president of the defendant is important. The former testi- 





1885. ] Hughes vs. Sun Mutual Ins. Co. 933 


fied thut he at once after the accident informed the defendant of the 
attachment of the buoy and its purpose, and that the Buffalo Insur- 
ance Co. were going to raise the boat. He claimed his lien and forbade 
the removal of the cargo until freight was paid. The testimony of the 
president hardly raises a conflict. He remembers the interview with 
the plaintiff soon after the loss, and while unable to remember the 
exact language used says, “the effect of it and the conclusion I 
came to was that he did not mean to do anything to get the vessel 
up; I think I said to him that being insured in the Buffalo Company 
to the amount of $1,200, I supposed he had abandoned it, and we 
would have to make our own arrangements ; I can’t remember the 
exact language, but that-is the conclusion we came to, and he gave 
me to understand that.” He testified, however, “ Hughes did not 
tell me in so many words that he had abandoned the boat and 
would have nothing to do with it; he gave me the impression he was 
going to have nothing more to do with it,” and admits he was for- 
bidden to take the cargo from the boat. But if there was contra- 
diction, the construction of the testimony was for the jury. Unless 
voluntarily relinquished by the plaintiff, the legal possession which 
he had of the cargo continued after as it was before the accident, 
and I am unable to find anything in the appellant’s points which 
should relieve the defendant from answering for such damages as 
the plaintiff sustained by being deprived of it. The case should 
therefore have been given to the jury. 

It does not follow that the recovery should include the full value 
of the cargo. It may extend no farther than the value of the pluint- 
iff’s special property, and this again be diminished by subjecting it 
to a share of the expense incurred for its recovery. Neither of 
these questions are before us. It is enough that we now concur 
with the court below in the decision that the plaintiff was improp- 
erly turned out of court. 

The order appealed from should therefore be affirmed, and the 
plaintiff in pursuance of the stipulation have judgment absolute. 


Rapallo, Andrews, and Miller, J.J., concur. Earl, J., reads dissent- 
ing opinion, and Ruger, Ch. J., and Finch, J., concur. 
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ENGLISIL CASE. 


FRAUDULENT OVERVALUATION. 
English Court of Appeal. 


NORTON 
vs, 


ROYAL FIRE AND LIFE INSURANCE CO.* 


Whether a claim intentionally exaggerated for the purpose of securing a fair 
adjustment is a fraudulent overvaluation is a question which must be 
fairly presented to the jury. 


This case raised a question as to what is to be deemed legal fraud 
in the case of fire insurance, and whether an exaggerated claim 
made on the assumption that insurance companies never allow the 
full claims, but always cut them down, is in the legal sense fraud. 

The plaintiff, a grocer, in Sunderland, in March, 1882, insured 
with the defendants his stock, furniture, etc., for £450. By the 
stipulations in the policy, on the happening of any loss, the assured 
was within fifteen days at the latest to deliver to the company as 
purticular an account as might be reasonably practicable of the 
several articles damaged, with the estimated value of each of them, 
having regard to their several values at the time of the fire. It was 
further provided that if the claim shall be in any respect fraudulent, 
or if any false statutory declaration should be made in support 
thereof, all benefit under the policy should be stopped; also that on 
the happening of any loss the company, without being wrongdoers, 
should have power to enter and remain in possession of the premises 
for purposes connected with the insurance. In January, 1884, a fire 
happened, on which the company entered into possession and 
remained for some weeks. The plaintiff made a claim for £274, of 


* Decision ,endered, August 11, 1885. 
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which £196 was for stock, and he made a statutory declaration that 
a statement he had delivered as to the goods on the premises was 
true. The claim was resisted as excessive, and, after negotiations, 
the plaintiff reduced it to £187—i. e., £87 for goods, and £100 for 
damages for the company having remained an unreasonable time on 
the premises. The claim being still resisted, the plaintiff brought 
his action for £150 as due under the policy, and for £100 as dam- 
ages, to which the defendant pleaded that he had sent in a fraudu- 
lent claim. The plaintiff replied denying that it had been fraudu- 
lent, though it had been, in fact, too large in amount, alleging that 
he had made it out from recollection, not intending to induce the 
company to pay the full amount, but believing that they would not 
pay the full amount of any claim made, and that he had made no 
statement willfully false. in the witness box the plaintiff admitted 
that the stock burnt was only worth from £80 to £100; but he said, 
“my friends told me that I should never get what I claimed, and so 
IT put a little onto everything, and I thought the claim first sent in 
for the stock was right.” The defendants also alleged that there 
was other evidence of fraud, and that all the articles were not on 
the premises. At the trial Mr. Justice Manisty directed the jury 
that if all the articles were there it was nota false claim merely 
because too high a value was placed on them. The learned judge 
said that what the plaintiff had dore no doubt was morally wrong in 
putting forward a claim which he knew was exaggerated, but he left 
it to the jury whether it was fraudulent in the sense of an intention 
to deceive or defraud the company by getting out of them money he 
knew he had no right to, and that must depend upon all the cireum- 
stances. The jury found that it was not fraudulent, and gave a 
verdict for the plaintiff of £87 for the goods, and £100 for the dam- 
ages. Lord Coleridge and Mr. Justice Cave refused to disturb the 
verdict except by reducing the damages to £50, and from their judg- 
ment the defendants now appealed, on the ground of misdirection, 
and that the verdict was against the weight of evidence. The case 
was argued on June 12, when judgment was reserved. 


Mr. Lockxwoop, Q. C., and Mr. M’Ciymont, for the Appellants. 
Mr. M’Intyre, for the Respondents. 


Lord Esher, in delivering the judgment of the court, said that the 
view that the plaintiff had made a statement which he knew to be 
false in order that the company might act upon it seemed hardly to 
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have been presented to the jury. After much consideration the 
court was of opinion that the verdict so obtained on that point was 
not satisfactory. His lordship understood from the Lord Chief Jus- 
tice that he had considerable doubt in giving judgment for the 
plaintiff on that point. The verdict, as reduced in respect of the 
damages for the misconduct of the defendants’ servants, must stand, 
and therefore the plaintiff would have the costs of the action, but 
there would be no costs on either side in respect of the claim under 
the policy. If the plaintiff was not satisfied with that, there should 
be a new trial as to that clain: alone, the costs of the old and new 
trial as to that to abide the result of the new trial, the plaintiff to 
determine within fourteen days whether he would have a new trial. 
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ABANDONMENT~—In case of extreme hazard where probable expenses ex 
ceed half the value of ship, assured may abandon, 91.—Right of where 
cost of repairs would exceed fifty per cent, 793.—Delay in giving notice 
of will not affect rights of insured where delay does no injury to insurer, 
793.— Possession under the sue and labor clause, 793.—Repairs subject to 
general average in case of voluntary stranding, 801.—Effect of mortgage 
held by president of insurer, 801.—Liability of cargo for freight in case of, 
883. 

ACCIDENT—Gift of policy as against creditors, 11.—Accidental death from 
poison not covered by accident policy, 170.—Burden of proof on benefici- 
ary to show suicide of assured was accidental, 237.—What constitutes 
within accident policy, 561. 

ACCORD AND SATISFACTION—What is, 161. 

ACTION—Delay through arbitration a waiver of limitation, 3.—Defective 
proofs cannot be alleged after commencement of, 3.—Additional parties 
may be brought in by plaintiff or defendant before trial, when necessary 
and proper, on terms prescribed by court, 4.—Stipulation for proofs must 
be complied with before commencement of, 8.—Where maintainable 
against corporations, 81.—Where arbitration is condition precedent to, 82. 
—In quo warranto, 170.— Right of husband to sue company for property 
owned jointly by himself and wife, 248.— Promise of payment a waiver of 
limitation as to, 326.—Agreement for arbitration not a bar to, 402.—In 
‘ase of foreign corporation may be brought in any State where business is 
transacted, 641.—Member of benevolent asssociation cannot maintain 
without complying with provision of constitution that trustees examine 
claim, 723.—May be brought by agent intrusted with sole management of 
business, in principal’s name, during latter’s absence, 802.—Right of by 
receiver of foreign mutual corporation for assessments, 883. 

ADJUSTER—Measure of damayes not restricted by proofs of loss in case of 
false representations by, 805 

ADJUS!MENT—And payment by unauthorized agent, 162.—Liability in case 
of compromise and surrender, 162. 

AGENCY—For no specified time when terminated by company does not en- 
title agent to renewal commissions, 5, 475. 

AGENT—Can bind his principal where latter receives no benefits, 4.—Con- 
tract of with company, for no specified period, terminable at election of 
either party, 5, 475.—May waive provision regarding assignment, 5.— 
Power of as to cancellation, 563.—Knowledge of other insurance a waiver 





Index to Volume 1V. 


of forfeiture, 464.— Representations of within his authority binding on prin- 
cipal, 81, 321.—Adjustinent and payment by unauthorized, 162.—Opinion 
of as to keeping mortgaged property insured, will not render him liable. 
165.—Compromise of claim by is vitiated by fraud, 242.—Effeet of parol 
agreement to insure in other companies represented by him, 245.—Cannot 
waive conditions where his powers are limited in printed poliey, 248.— 
Company responsible for representations of, 31, 321.—Cannot make con- 
tract with himself without consent of principal, 317.— Broker is not to re- 
ceive premium, 323.—May waive proofs of loss, 226.--Acts and declara- 
tions of not admissible as evidence against principal until authority 
shown, 401.—Responsibility of foreign corporation for malicious prosecu- 
tion by, 401.-—When insured is not responsible for answers of, 481.— 
Authority of agent to revive contract that has lapsed, 556.—Knowl- 
edge of as to overvaluation, 563.— Verbal agreement of as to assessment, 
566.—Evidence of embezzlement by, 642.— Settlement of commissions by 
compromise final, 643.— Knowledge of when not a waiver, 647.—Knowl- 
edge that ground is leased, a waiver of policy provision, 648. - Policy will 
be reformed to agree with understanding with, 648.— Relation of princi- 
pal and created only by contract, proof of. 721.—Of unauthorized com- 
pany, acceptance of application by not a contract, 722 — Broker is not for 
purposes of cancellation, 724.—Intrusted with sole management of busi- 
ness may, during absence of principal, sue in his name, 802.—Proofs of 
loss by are sufficient compliance with requirement where principal cannot 
be found, 802.—Soliciting has no power to consent to assignment, 803.— 
Of insurer or insured in mutual company, 881.—See Broker. 

ALIENATION—Sale of buildings without transfer of policy, renders policy 
void, 163. 

APPLICATION—Truth of answer in, slight or incidental disorders not a dis- 
ease, 5.—Where misstatement as to age may be waived by company, &2.— 
Containing agreement as to total abstinence ete., part of contract in be- 
nevolent society, 84.—Construction of Ohio statute as to representation as 
to age, 246.—Incomplete answer, honestly made, will not work forfeiture, 
322.—Answers in construed as warranties in case of doubt, 481.—Answers 
by agent on his own responsibility not those of insured, 481.—Strict ac- 
curacy of statements, not opinious, required in, 567.—What constitutes 
complaint of blood spitting, 721.—Acceptance by agent of unauthorized 
company not a contract, 722.—Misrepresentations in may be waived by 
acts of company atter knowledge, 807. 

ARBITRATION— Limitation of time to bring suit waived by delay on account 
of, 3.——Provision for will not deprive courts of jurisdiction, 82.—Where 
condition precedent to action, 82.—When not a condition precedent, 402. 

Agreement for will not bar suit, 402. —Clause has no effect in contract 
of reinsurance, 487.—Construction of policy as to request for, 643. 
ARSON —May be joined with refusal to submit to examination as defense, 83. 
ASSESSMENT-- Construction of Ohio statute as to by mutual company, 166. 
Limitation of liability to in case of mutual company, 243.--Non-pay- 
ment of in benevolent society not excused by sickness, 404.— Premium 
note not an absolute obligation until, 565. —Verbal agreement of agent as 
to, 566. —In order to recover on benevolent certificate, it must be shown 
that assessment was levied and collected, 803.—Right of action by re- 
ceiver of foreign mutual corporation for, 833. 
ASSESSMENT CORPORATION.—What constitutes insurance in case of, 170. 
ASSIGNEE —Insurable interest of in case of insolvency, 728. 


ASSIGNMENT—Policy provision prohibiting assignment unless indorsed, may 
be waived by agent, 5.—Of policy as collateral security for advances vests 
title to policy in assignee, 6.— Effect of reserved power to alter beneficiary 
on evidence of insured as tonon-payment in benevolent society, 831— Power 
of wife to assign life policy, 322 —Consid:ration for life policy, 322.—Of 
unearned premium by insured without notice of cancellation, does not ren- 
der company liable, 643.—Effect of on right to cancellation, 644.—Of wife’s 
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policy to one having no insurable interest void, 723.—Soliciting agent 
has no power to consent to, 803.—Effect of to creditor of wife’s policy on 
rights of children beneficiaries, 808.—Of policy to secure loan not pro- 
hibited, 881.—Title in case of absence of insurable interest, 882.—When 
invalid, 882. 

ATTACHMENT—Premium note cannot be attached for assessment until 
notice, 565. 

BANKRUPTCY—Finding of provable claim in decree of adjudication not con- 
clusive, 403.—Purchased ¢laims as set-off against insurance, 403.—See In- 
solvency. 

BENEFICIARIES—Policy payable to wife and children, includes children by 
former wife, 562.—Eflfect of assignment of wife’s policy to creditor on 
children, 808. 

BENEFICIARY—Title to funds of benevolent society in case of surrender and 
change of, 163. - Construction of benevolent society certificate as to, 164. 

When stranger or creditor cannot be in benevolent society, 404.—Who 
may be in benevolent association, 482.—Appointment of in benevolent 
society may be revoked, 482--Who may be under charter of Supreme 
Lodge K. of H., 482.—Mode of changing in benevolent society, 635.— 
Widow as in mutual association, 719.—When failure to name causes lapse 
in the benefit; parol evidence not admissible to show in benevolent society, 
804, 

BENEVOLENT ASSOCIATION.—Who may be beneficiaries, 482.—Compen- 
sation of trustees in, 482.—Ouster in case of, 482.—Mode of changing 
beneficiary, 635.—Member cannot maintain action, until opportunity for 
trustees to examine claim, as provided by constitution, 723.—In order to 
recover on certificate, must be shown that assessment was levied and 
collected, 803.—Nature of; when failure to nominate a beneficiary causes 
lapse in the benefit, 804. 

BENEVOLENT SOCIETY—Construction of regulations of, 83.—Effect of re- 
served power to alter beneficiary ‘on evidence of insured as to non-pay- 
ment, 83.—Construction of contract, 84.—Agreement as to total absti- 
nence, 84.—Fraud in application of waived by continued assessment, 87. 
—Title to funds in case of surrender and change of beneficiary, 163.—Con- 
struction of certificate as to beneficiary, 164.—Title to policy of, 247.— 
Non-payment of assessment not excused by sickness, 40t.—When stran- 
ger or creditor cannot be a beneficiary, 404.—Appointment of beneficiary 
in may be revoked, 482.—Construction of charter Supreme Lodge K. of H. 
as to beneficiary, 482.—A life company within the Lowa statute, 562.— 
Assessment not binding, when, 563.—Mode of changing beneficiary, 635. 
Construction of certificate as to heirs and devisees, 803.—Parol evidence 
not admissible to show beneficiary in, 804.—Assignment, when invalid, 
832. 

BILL OF LADING—Reserving right to transship not binding, 726. 

BILL OF SALE—Sole ownership in case of, of personal property, 805. 

BROKER—Not the agent of company to receive payment of premium, 323.— 
Knowledge of as to increase of risk, 409.—Not the agent of insured to re- 
ceive notice of cancellation, 724.—See Broker. 

BY-LAW—Of mutual company, when not binding on insured, 883. 

CANCELLATION—Agreement of insurer to accept less than a ratable propor- 
tion of unearned premium binding, 85.—Authority to make includes au- 
thority to reduce policy and release from liability, 86.—Right of only ex- 
ercised in strict compliance with the condition, 86.—Power of agent in re- 
gard to, 563.—Proot of, 563.—Assignment of unearned premiums, without 
notice of cancellation to company, does not create liability, 643.—Effect of 
assignment on liability for unearned premiums, 644.—Broker not the 
agent of insured to receive notice of, 724. 

CAPITAL STOCK—Subscriptions in case of increase of, 644. 

CARRIER—Insurable interest and subrogation tTnder open cargo policy, 
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382.—Subrogation of ander contract in bill of lading, 410.—Effect of 
bill of lading on the insurance contract, subrogation in case of, rights and 
liability of, insurable interest of, 724.—Transshipment by releases the in- 
surer, 726. 

CIRCULAR—As evidence of dividends, 241. 

COMPROMISE—By agent is vitiated by fraud, 242. 

CONSIGNEE—Insurable interest and subrogation under open cargo policy, 
382. 

CONSIGNOR—Is not obligated to insure, 7. 


CONSTRUCTION — Of regulations of benevolent society, 83.—Of benevolent 
contract 84.—Of statute liability as to bad faith, 87.—Of declarations by 
officers as to dividends, 164.—Of benevolent certiffcate as to beneficiary, 
164. — Of Ohio statute as to mutual company, 166.—Of Ohio statute as to 
representations as to age, 246.— Of contained in, 323.—Of statute as to 
insolvency, 325.—Of charter Supreme Lodge K. of H. as to beneficiary, 
482.—Of policy as to request for arbitration, 643.—Of benevolent certifi- 
cate as to heirs and beneficiaries, 3803. 

CONTAINED IN—Construction of, 323. 

CONTRACT—By agent, within apparent scope of his authority, binds his 
principal, 4.—Application containing agreement as to total abstinence 
ete., part of contract in benevolent society, 84.—Construction of, of be- 
nevolent society, 84.—-Parol evidence not admissible to vary, 89.—Parol 
is binding when preliminary, 245.—Usage not permitted to contradict 
what is plain in, 249.—Agent cannot make with himself, without consent 
of principal, 317.—State enactment not an impairment of company’s, 
325.—Oral by secretary is valid, 407.—Evidence of usage not admissible 
to invalidate oral, 407.—Open policy clause requiring indorsement does not 
invalidate oral; authority of secretary to make oral, 407.—Owner, with 
knowledge of failure, cannot claim indemnity for breach of contract to 
keep insured, 483.—Subsequent written policy as evidence of terms of oral, 
485.—Authority of agent to revive lapsed, 556.—Relation of principal and 
agent created only by, 721.—Acceptance of application by agent of un- 
authorized company not a, 722.—Marriage brokerage void as against pub- 
lie policy, 804.—Marriage policy void without insurable interest, 805. 

CONTRIBUTION —Relation of parties in case of, 404, 

CORPORATION —Where action against may be maintained, 81. 

CREDITOR —Gift as against, 11.—Garnishment by does not estop husband 
from suing for amount due wife, 248.—Right of in case of wife’s policy, 
310.—Cannot be beneficiary in benevolent society when, 404.—Effect of 
assigument to of wife’s policy on rights of children beneficiaries, 808. 

DEATH — In violation of law, 9, 10.—Proofs of proper to show that cause was 
not among those excluded by policy, 164.—Accidental from poison not 
covered by accident policy, 170.—Proximate cause a question of fact, 561. 

DEFENSE—Arson may be juvined with refusal to submit to examination as, 83. 

DEPOSIT—With superintendent not affected by insolvency, 646. 

DESCRIPTION—Contained in, 323.—Reformation in case of ambiguity of, 
324.—Of shipping line in case of chartered vessel, 484.—Effect of errone- 
ous on reinsurance, 487.—Meaning of ‘‘ Stock of Rags” may be proved 
by usage, 725. 

DEVIATION—Transshipment through ship-owners releases insurer, 726. 
DISEASE—Slight or incidental disorders not a, 5.—What evidence regarding 
is admissible, 484.—What constitutes complaint of blood spitting, 721. 
DIVIDENDS—Declaration of by officers construed, 164.—Effect of on renew- 
als, 164.—Controlled by charter, 241.—Cireular of company as evidence 
of, 241.—Company not bound to define ‘‘ reserve dividend,” 645.—Juris- 
diction as to company accounting for management of reserve dividend 

fund matter of discretion, 645. 
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DUE DILIGENCE —When not used in having vessel repaired will not pre- 
vent recovery unless defect contributed to loss, 91. 

EMBEZZLEMENT - Evidence of by agent, 642. 

ERROR—Harmless cannot be complained of on appeal, 242. 

EVIDENCE—Of medical attendants inadmissible, 6, 325, 485.—Of usage in 
case of fireworks, 9.--Objections to cannot be urged unless specifically 
made at trial, 84.—Parol of violation of pledge of total abstinence in 
benevolent order admissible, ‘84.—Where verdict is directed, all evidence 
adverse to direction taken to be established, 87.—Part of a deposition 
may be read with consent of court, 87.—Parol not admissible to vary 
contract, 89.—Objections must be made if leading questions, proving by 
parol, etc., are to be ruled against, 90.—Proofs of death proper to show 
that cause of death was not among those excluded by policy, 164.—Of 
oral agreement to keep premises insured not admissible to vary terms of 
mortgage, 165.—Burden of proof on beneficiary to show that suicide was 
accidental, 237.— Effect of demurrer is to concede truth of all adversary’s 
allegations, 242.— Letter from insured’s attorney to company inadmissi- 
ble, 325.—Of medical attendant privileged, 6, 325, 485.—Declarations of 
insured as to his health before application not, 325.—Letters of company 
admissible as evidence of waiver, 326.—When waiver of policy provision 
cannot be proved by parol evidence of custom, 328.—Parol admissible 
to show course of dealings with broker, 328.—Acts and declarations of 
sub-agent not admissible against principal until authority shown, 401.— 
Letter from company to agent as, 401.—Of company’s mode of business 
admissible to show authority of secretary to make contract, 407.—Of 
usage not admissible to invalidate oral contract, 407.— Of author of let- 
ters as to his motives inadmissible, 483.—Of issuing of policy and refusal 
to pay claim, admissible, 484.—Hypothetical questions to experts as to 
effect of certain disorders inadmissible, 484.--‘ndorsements on proofs, 
showing time of delivery, admissible, 484.— Declarations of insured as to 
previous sickness inadmissible, 484.—Executor cannot waive statute as 
to privileged communications to physician, 485.—Paper may be read and 
execution proved subsequently, 563.—Knowledge of agent as to over- 
valuation, 563.—Previous testimony incompetent when witness can be 
put on stand, 563.—Admission of immaterial cannot be assigned as error, 
563.—Of embezzlement by agent, 642.—Privileged statements of physi- 
cian in proofs of death not admissible, 721.—Burden of proof of breach 
of warranty, 721.—As to ownership in case of bill of sale of personal 
property, 805.—Preponderance of in case of experts, 806.—Of waiver of 
proofs of loss admissible without special pleading, 807.—Of representa- 
tions of agent, when inadmissible, 833.—Of agent’s consent to valuation, 
886. 

EXECUTION—Levy on property not such change of title as will render pol- 
icy void, 327, 552. 

EXECUTOR—Title of where insured is not the beneficiary, 886. 

EXPENSES—Of raising and reshipment of cargo in case of two wreckers, 
87.—Adjustment of in case of constructive total loss, 91.—Right of aban- 
donment where the cost of repairs exceeds fifty per cent, 793. 

EXPERTS—Preponderance of evidence in case of, 806. 

FINDING of JURY—Cannot be impeached when justifiable from either of 
two interpretations, 9. 

FIREWORKS —Not prohibited in fancy-notions store, 9.—Not gunpowder, 
246. 

FORECLOSURE—Not an increase of risk as to mortgagee, 406. 

FOREIGN COMPANY—Responsibility for malicious prosecution by agent, 
401.—Action in case of may be brought in any State where business is 
transacted, 641.—Liability of members in mutual, 883. 

FORFEITURE—Is waived by collecting assessments with knowledge of mis- 
representation, 7—For failure to pay interest on premium note not valid 
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where dividends accrued might have been applied by company in pay- 
ment, &8.— Receipt of premium by party having authority, after breach of 
condition for its payment, waiver of, 89.—Failure to pay premium on 
day appointed involves absolute, 89.—Payment of premium by dishonored 
bill of exchange a cause of, 168.—Incomplete answer, honestly made, 
will not work, 322.- Issue of policy or receipt of premium after knowl- 
edge a waiver of, 486.—Knowledge of agent as to other insurance a 
waiver of, 564.—Clear overvaluation will effect, although made through 
mistake, 566.—Non-payment of interest on premium note will not work 
in case of commuted policy, 728.—May be waived by acts of company 
after knowledge, 207. 

FRAUD—Construction of statute liability as to, 87.--In application of ben- 
evolent society waived by continued assessments, 87.—Questions of de- 
pendent on contlicting testimony cannot be reviewed by appellate court, 
164.—Compromise of claim by agent is vitiated by, 242. 

FREIGHT -Liability of cargo for in case of sinking and abandonment, 883. 

GARNISHMENT—By creditor does not estop husband from suing for amount 
due wife, 248, 

GENERAL AVERAGE—Liability for expenses of raising and reshipment 
in case of two wreckers, &7.—When contribution will be enforced, 404,.— 
Foundation of, 405.—Repairs subject to in case of voluntary stranding, 
801. 


GIFT—As against creditors, 11.—Inter vivos, 395. 

GUNPOWDER ~— Fireworks not, 246.—In excessive quantities voids policy on 
country stock, 487. 

HEALTH—What constitutes sound; subsequent condition immaterial, 82.— 
Declarations of insured as to before application not evidence, 325.—What 
constitutes complaint of blood spitting, 721. 

HUSBAND—Right of to insure wife’s property, 248. 

INCREASE OF RISK—Foreclosure not as to mortgagee an, 406.—See Risk. 

INCUMBRANCE—Notice of subsequent may be required, 833.—Omission of 
in proofs of loss where harmless will not forfeit insurance, 885. 

INSOLVENCY— Construction of Illinois statute as to, 325.—Purechased claims 
as set-off against reinsurance, 403,—Finding of provable claim in decree of 
adjudication not conclusive, 408.— Does not change character of company’s 
deposits with superintendent, 646.—Excuses non-payment of premium, 
647.— Law authorizing receiver constitutional in Hlinois, 727.—Insurable 
interest of assignee, 728.— See Bankruptey. 

INSURABLE INTEREST— Of reputed wife, 7.—Of stockholder in corporate 
property, 88.—Making policy payable to one without not illegal, 163.— 
Of carrier, consignee and owner of cargo insured for whom it may concern, 
+ 82.—Of mortgagor after sale of premises, 406.—Of lessee where lessor 
agreed to buy, 564.—Son-in-law has no, 647.— In case of foreclosure, 642. 

Assignment of wife’s policy without is void, 723.—Of carrier, 724.—Of 
insolvent’s assignee, 728.—Of trustee, 793.—Marriage policy without void, 
805. —Title in case of assigument of life policy to one having no, 882. 

INSURANCE—Seller not obligated to effeet on consignment of goods, 7— 
What constitutes in case of assessment corporation, 170.—Premium note 
for unauthorized is void, 729. 

INTEREST—Failure to pay does not forfeit policy where dividends are appli- 
cable, 8.—Failure to pay suspends policy, 487.—Non-payment in case of 
commuted policy will not forfeit, 728.— Error as to date when computed 
not ground for reversal, 871.—Temporary transfer of part does not forfeit 
insurance, 879. 

JURISDICTION — Agreement to arbitrate will not deprive courts of, 82. 

JURY—Whether tornado is caused by lightning a question for, 806. 

KEEPING AND STORING—Of prohibited articles in adjoining storeroom not 
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an increase of hazard within the same premises, 88.—Gunpowder in ex- 
cessive quantities voids policy on country stock, 487.—In violation of 
the policy only suspends insurance, 885. 

KNOWLEDGE—Of removal of goods not a waiver, 323.—Of agent in case 
of misrepresentation in regard to age, 399.—Of owner of breach of 
contract to keep insured a waiver, 483.—Of broker as to increase of 
risk, 409.- Of agent as to overvaluation, 563.—Of agent as to other insur- 
ance a waiver of forfeiture, 564.—Of agent when not a waiver, 647.—Of 
agent waives provision rendering policy void, 648.—Misrepresentations 
may be waived by acts of company after, 807. 

LESSEE—Insurable interest of where lessor agreed to purchase, 564. 

LEVY—Not a change of possession, 327, 552. 

LIABILITY—Of company for parol agreement of agent to insure in other com- 
panies represented by him, 245.—Of railroad for fires through negligence, 
729.— Of cargo for freight in case of sinking and abandonment to under- 
writers, 833.—Of members in foreign mutual company, &83. 

LIEN—Company has no on vessel for unpaid premium, 647.—Maritime un- 
recognized by law of place of contract will not be enforced, 647. 

LIMITATION—As to time for bringing suit waived by delay in arbitration, 3. 
—-In case of liability to assessment in mutual company, 243.—Statute of 
in respect of assignment of life policy, 322.--Promise of payment a waiver 
of, 326. 

LOAN—Assignment of policy to secure not prohibited, 831. 

LOSS—Charter provision as to time for payment of cannot be set aside by a 
regulation subsequent to issue of policy, 89.—Of unseaworthy vessel will 
not prevent recovery unless defect contributed to such loss, 91.—When 
constructive total, 91.—Recovery for when omitted from proofs, 165. 

MARRIAGE-— Brokerage contracts void as against public policy, 804. 

MARRIAGE POLICY—Without insurable interest void, 805. 


MEASURE OF DAMAGES— How they should be estimated in case of con- 
structive total loss, 91.—Recovery for loss omitted from proofs, 165.— 
Nominal damages only are recoverable for failure to insure where no harm 
resulted. 165.—What is not an overvaluation under the three-fourths rule, 
165.—Under excess policies, 169.— Not restricted by proofs of loss in case of 
false representations by adjuster, 805. 

MEDICAL ATTENDANTS—Evidence of inadmissible, 6, 325.—Knowledge of 
privileged as toexecutor, 485.—Privileged statements of in proofs of death 
not admissible, 721. 

MISREPRESENTATIONS.—By insured waived by company collecting assess- 
ment after discovery, 7.—See Representations. 

MISTAKE —Not an excuse for clear overvaluation, 566. 

MORTGAGE—Not attected by agreement to keep premises insured, 165.—Fore- 
closure not an increase of risk as to mortgagee, 406.—Insurable interest in 
case of foreclosure, 648 —Effect of when held by president of insurer, 801. 
—Sole ownership in case of a bill of sale of personal property, 805. 

MORTGAGEE—May insure as general owner, 496.—Rights of under mort- 
gage clause, 409, 

MUTUAL COMPANY—Construction of Ohio statute as to assessments and 
profits, 166.—Limitation in case of liability to assessment in, 243.—Con- 
struction of Ohio statute as to organization and assessments, 243.—When 
equity will relieve from liability on premium notes, 648.—Agent of insured 
or insurer, &81.—When by-law is not binding on insured, 883. 

NEGLIGENCE—Right of carrier to subrogation in case of open cargo policy, 


38z.— Liability of railroad for fires through, 729. 
NOTICE—Delay in giving will not affect the rights of insured where delay 


has done no injury to insurer, 793.—Of subsequent incumbrance may be 
required, 883. 








944 Index to Volume XIV. 


OTHER INSURANCE ~—A voidable second policy a violation of provision re- 
garding, 7.— Knowledge of agent a waiver of forfeiture, 564. 

OVERINSURANCE—Effect of through mistake to avoid policy, 566. 

PAROL CONTRACT—When preliminary is binding; equitable remedies in 
case of ; effect of when agents represent other companies, 215.—See Con- 
tract. 

PARTIES—Additional may be brought in by plaintiff or defendant before 
trial, when necessary and proper, on terms prescribed by court, 4. 

PARTNERSHIP—Incompleted agreement for not a change of title, 167.—When 
a question for jury, 485. 

PERILS—In making landings are perils of navigation, 91. 


PLEADING—Continuance of cases on account of absence of counsel not 
favored, 90.—Company cannot be compelled to tile application and medi- 
val examination with clerk of court, 245.—Failure to respond to questions 
in pleadings, 324.—Eftect of demurrer, 486.- Evidence of waiver of proofs 
of loss admissible without special, 807.--Allegation of plaintiff failing to 
state insured’s interest at the time of burning defective, 871.—Evidence 
as to watchman when admissible, 887. 

POLICY—Assignment of as collateral security for advances vests title to 
policy in assignee, 6.—What is an open, 8.—Gift of as against credi- 
tors, 11.—Insurable interest of carrier, consignee, and owner under open 
cargo, 382.—Gift inter vivos, 395.—What property is covered by an open, 
468.—Issue of policy or receipt of premium, after knowledge, a waiver 
of forfeiture, 486—Made payable to wife instead of insured by mistake 
not remediable, 567. 

POLICY FORM--Prescribed a contract, not a statute, 402. 

POSSESSION. —Levy not achange of, 552. 

PRACTICE —Appeal under Illino’s statute, 483.—Issues, when sufficient, 565. 
—Granting of continuance discretionary with judge, 565.—Omission of 
judge to charge on matters arising only on verdict no error, 565, - Ques- 
tion for jury as to increase of risk, 566.—In case of embezzlement by 
agent not necessary for company te prove authority to do business, 642.- 
Verdict will not be disturbed where evidence is conflicting, 643.--Com- 
plainant cannot interrogate as to matters not put in issue, 645, -— Answer 
pleading breach of warranty throws burden of proof on plaintiff, 721. 

PREMIUM—Failure to pay on day appointed involves absolute forfeiture, 89. 
—Where payable on demand of company assured can await notice from 
insurer, 89.—To whom and where payment may be made, &89.—Receipt 
of by party having authority after breach of condition for its payment, 
waiver of forfeiture, 89.—Payment of by dishonored bill of exchange a 
cause of forfeiture, 168.— Broker not agent of company to receive, 323.— 
General agent may waive payments, 486.—Payment excused by in- 
solvency, 647.—Unpaid is not a maritime lien, 647. 

PREMIUM NOTE—Failure to pay interest on does not forfeit policy where 
dividends on same might be applied in payment, &.— Failure of company 
to send notice will not excuse non-payment of interest, 487.— Failure to 
pay interest suspends policy, 487.—Not an absolute obligation until 
assessment and notice, 565.—Verbal agreement of agent as to assess 
ment, 566.—When equity will relieve from liability on, 648.—Non-pay- 
ment of interest will not work forfeiture in case of commuted policy, 728. 
—For unauthorized insurance is void, 729.—Right of action by receiver 
of foreign mutual company for assessments, 883. 

PROHIBITED RISK—Fireworks not gunpowder, 246.—Gunpowder in exces- 
sive quantities voids policy on country stock, 487. 

PROOFS OF DEATH—Proper to show that cause of death was not among 
those excluded by policy, 164.—Denial of liability a waiver of, 169.— 
Waivers of objections to, 169.—A prerequisite of payment, 484. 

PROOFS OF LOSS—Defective cannot be alleged after commencement of_ 
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action, 3.-—-Stipulation for must be complied with before recovery, 8.— 
Acceptance of a waiver of misstatements in application, 90.—Recovery 
for loss omitted from, 165.—May be waived by agent, 326.—When im- 
possible insured may recover without, 326.—Unintentional omission from 
not a false statement, 408.—Denial of liability a waiver of, 728.—By 
agent sufficient compliance with requirement where principal cannot be 
found, 802 —Return for amendment without objection as to lapse of time 
a waiver, 802.—Measure of damages not restricted by in case of false rep- 
resentations by adjuster, 305.—Evidence as to waiver of admissible with- 
out special pleading. 807.—How sufficiency determined ; harmless omis- 
sion of incumbrance through mistake will not forfeit, 885.—What is suf- 
ficient statement of title in, 886. 

QUO WARRANTO—Action in, 170. 

RAILROAD—Liability of for fires through negligence, 729. 

RAISING AND RESHIPMENT-—-Liability for expenses of in case of two 
wreckers, 87, 

REFORMATION— Mistake must be mutual, 246.—In case of ambiguity of de- 
scription, 324.—Will be allowed as to facts explained to agent and not 
properly stated in policy, 648. 

REINSURANCE—Construction of policy as to reshipment, 169.—Effeet of 
arbitration clause, effect of misdescription, 487.—Misdescription of loca- 
tion, 488.—Breach of oral representations before contract not a valid 
defense, 488. 

RELATIVES—Who are near a question of law, 322. 

REMOVAL OF GOODS—Knowledge of not a waiver, 323. 

REPAIRS—When one-third new for old is inapplicable, 91.—Where cost of 
exceeds fifty per cent right to abandon exists, 793.—Subject to general 
average in case of voluntary stranding, 8vU1. 

REPRESENTATIONS—Of agent within his authority binding on principal, 
81.—Construction of Ohio statute as to age, 246.—Company responsible 
for those of agent, 321.—Knowledge of agent in case of misrepresenta- 
tion as to age, 399.—Fraudulent will work forfeiture, 481.—Answers 
in application construed as warranties in case of doubt, 481.—Can com- 
pany set up false when not reduced to writing? 4e6.— Damages not re- 
stricted by proofs of loss in case of false statements by adjuster, 805.—For- 
teiture for misrepresentation may be waived by acts of company after 
knowledge, 807. 

RESHIPMENT—Construction of policy as to, 16°. 

RESIDENCE —Where policy 1s commuted to proportional paid-up, the con 
tract is complete, and insured exempted from provision against torrid 
zone, 90. 

RISK—Increase of, See Keeping and Storing, Increase of Risk.—Storing of 
prohibited articles in adjoining storeroom not an increase of within same 
premises, 88.—Increase of by tenant, without knowledge of landlord, 
avoids policy, 566.—Self-evident increase of, 409.— Increase of by tenant, 
408.—Knowledge of insured as to increase of by tenant, 408.—Death in 
violation of law, 9, 10.—Fireworks not prehibited in faney-notions 
store, 9.—Illegal use, or keeping and storing in violation of policy, only 
suspends insurance, 885. 

SEAWORTHINESS—Contract as to implied when vessel leaves port of de- 
parture, 91. 

SECRETARY—Authority to make oral contract, 407. 

STOCK—Purchase and sale by corporation of its own, 727. 

STOCKHOLDER—Insurable interest of in corporate property not altered by 
sham sale, &88.—Title of having a lien not absolute, 327. 

SUBROGATION—Under open cargo policy in case of carrier, consignee and 
owner. Effect of Negligence, 382.—Of carrier under contract in bill of 
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lading, 410.—Right of in case of carrier, 724.—Right of no defense against 
action in case of loss through negligence of railroad, 729. 

SUICIDE—Marshaling of securities in case of, 75.—Accidental death from 
poison not within accident policy, 170.—Burden of proof on beneficiary 
to show accident, 237.—Right to stipulate for reserved sum, 247. 

TENANT —Increase of risk by, without knowledge of landlord, avoids pol- 
icy, 566. 

‘TIME —Delay through arbitration a waiver of limitation, 3.—Charter provi- 
sion as to time of payment of loss cannot be set aside by regulation sub- 
sequent to issue of policy, 89.—In case of liability to assessment in 
mutual company, 243.—Statute of limitations in respect of assignment of 
life policy, 322.—Indorsements on proofs showing time of delivery, ad- 
missible in evidence, 484.—Proofs returned for amendment without objec- 
tions as to, cannot be objected to as too late, 802. 

TITLE —To policy assigned as security, vests in assignee, 6.—To accident 
policy as against creditors, 11.—To funds of benevolent society in case of 
surrender and change of beneficiary, 163.—Incompleted agreement for 
partnership not a change of, 167.—In case of policy of benevolent society, 
247.- Of husband in property of wife, 248.—To property purchased by 
another with funds of insured, 248.—Of husband to wife’s policy, 250.— 
To wife’s policy. 310.—Levy of execution on property not such change 
as will render policy void, 327.—Of stockholders having a lien not 
absolute, 327.—Change of; mortgagee may insure as owner, 406.— 
Goods in trust under conflicting policy clauses, 411.—To commissions by 
agent after termination of agency, 475.—Levy not a change of 
posession, 552.—To wife’s policy in case of divorce, 567._-Knowledge 
of agent waives policy provision regarding leased ground, 648. —Where 
facts were explained to agent contract will be reformed to agree with 
understanding of parties, 648.—Insurable interest in case of foreclosure, 
648. — Sole ownership in case of a bill of sale of personal property, 805.— 
Lease is change of possession, 806.—In case of assignment to one without 
insurable interest, 8°2.—-What is sufficient statement of in proofs of loss, 
836.—Of executrix where insured is not the beneficiary, 886. 

TORNADO.-—Whether caused by lightning a question for jury, 806. 

TOTAL LOSS—Is constructive when expenses exceed half the value, 91. 

TRANSFER.—Temporary of part interest does not forfeit insurance, 879. 

UNAUTHORIZED COMPANY—Acceptance of application by agent not a 
contract, 722. 

USAGE—Evidence of in case of tireworks, 9.—Not looked to, to contradict 
what is plain in contract, 248.—Parol evidence of when inadmissible as a 
waiver, 328.—Evidence of not admissible to invalidate oral contract, 407. 
—Meaning of ‘* stock of rags’? may be proved by, 725. 

VACANCY—Removal of tenant without knowledge of owner violation of 
provision against, 171.—Temporary absence is not, 171. 

VACANT—Elevator used at intervals and men always around it not, 648. 


VALUATION—What is not excessive under the three-fourths rule, 165.— 
Knowledge of agent as to excessive, 563.—Effect of excessive, through 
mistake, to avoid policy, 566.—Strict accuracy of statements, not opin- 
ions, required in application, 567.—Evidence of agent’s consent to, 886.— 
Intentional to secure fair adjustment question for jury, 934. 

VALUED-POLICY.—What constitutes, 877. 

VERDICT—Where directed all evidence adverse to direction taken to be 


established, 87.—Will not be disturbed when supported by evidence, 
404. 


WAIVER—Delay through arbitration waives limitation of time to bring 
suit, 3.—Agent may waive provision requiring indorsement of policy in 
case of assignment, 5.—Where company collects assessments after discov- 
ery of misrepresentations in application, 82.—Where misstatement as to 
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age in application is waived by company, 82.—Fraud in application of 
benevolent society waived by continued assessments, 87.—Receipt of 
premium by party having authority, after breach of condition for its pay- 
ment, waives forfeiture, 89.—Satisfaction of company with proofs, after 
knowledge of misstatements in application, a, 90.—Of objections to proofs 
of death, 169.—Denial of liability a waiver of proofs of death, 169.— 
Agent cannot waive conditions where his powers are limited in printed 
policy, 248.—Knowledge of removal of goods not a, 323.—Promise of 
payment waives limitation, 326.—Letters of company admissible as evi- 
dence of, 326.—Policy provision, when it cannot be proved by parol 
evidence of custom, 328.—Parol evidence admissible to show course of 
dealings with broker, 328.—Owner’s knowledge of breach of contract to 
keep insured, a, 483.—Issue of policy or receipt of premiums after knowl- 
edge waives forfeiture, 486.—Knowledge of agent as to other insurance 
waives forfeiture, 564.—Knowledge of agent when not, 647.—Knowl- 
edge of agent that ground is leased waives provision rendering policy 
void, 648.—Denial of liability a waiver of proofs, 728.—Return of proofs 
for correction, without objection as to time, a, 802.—Evidence of as to 
proofs admissible without special pleading, 807. 

WAREHOUSEMAN—Liability of for loss of grain, 328. 

WARRANTY—Representation in regard to age as. 399.—Burden of proof in 
ease of alleged breach, 721.—Answer in application construed in case of 
doubt, 481.—By breach of implied against deviation ship-owner becomes 
liable for goods, 726. ; 

WATCHMAN—What is not sufficient compliance with the policy, 567.—What 
constitutes, 807. 

WIFE—What constitutes insurable interest of, 7.—Title of husband in 
property of, 248.—Power of to assign life policy, 322. 

WIFE’S POLICY—Right of husband to surrender, 249.—Right to surren- 
der, 250.—Claim of creditor to fund not valid, 310.—Includes children of 
former wife when, 562.—Title to in case of divorce, 567.—Assignment to 
one without insurable interest void, 723.—Effect of assignment to cred- 
itors on rights of children beneficiaries, 808. 

WRECKERS—Liability for expenses of raising and reshipment in case of 
two, 87. 
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